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THE UNITED STATES AND THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


By EvGENEe 
Professor of International Law at the University of Geneva 


I 


From the day on which the United States of America declared that it 
would not become a party to the League of Nations, the thoughts of many 
people have naturally turned to the situation created by this abstention, the 
seriousness of which was necessarily clear to everyone. 

Some think that the matter should be taken lightly. In their opinion the 
attitude of the United States can only be transitory and at some future time, 
which may, however, be still far distant, the country will modify its decision 
and make up its mind to occupy the place reserved for it in the League of 
Nations. Others allow themselves to be misguided by a different hope. 
According to them the League of Nations cannot live and will sooner or later 
disappear to make place for another grouping of nations which would win 
the approval and adhesion of the American Republic. Between these 
extreme views there lie the proposals of those who seek relief in the present 
situation, basing their expectations either upon such a revision of the Cove- 
nant as would satisfy the United States or upon the creation of a world asso- 
ciation which would join the United States, the present League of Nations 
and other states not yet belonging thereto into one great group. 

At present nothing justifies the expectation of those who look forward to 
the accession of the United States to the League of Nations at some time in 
the future. He who fancies that the United States will readily change its 
mind, after it has revealed so clearly a sentiment which is manifestly general 
throughout the country, is but poorly acquainted with the great American 

Xepublic. In particular it would be childish to think that it depends upon 
Europe to hasten the adhesion of the United States by means that would 
have only the appearance of attempting to bring pressure to bear upon it. 
Assuredly the American people will only take counsel with themselves, and 
although in truth nothing justifies the idea that they will always remain out- 
side the League of Nations, it should also be clearly recognized that no one 
can foretell at this time that they will change their present decision. Nor is 
it possible to calculate the time necessary for such a gradual evolution. 

Quite as chimerical, too, is the argument of those who think that the 
League of Nations is not likely to endure. The fact that it is encountering 
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great difficulties today should not surprise anyone. It is inherent in the 
very nature of international problems that a new institution of such impor- 
tance cannot proceed without meeting countless obstacles, one of the most 
important of which is found in the exaggerated hopes that its creation has 
engendered. It would be a strange misconception of the nature of life be- 
tween peoples and of international law to think that a new convention, a 
new pact or a new alignment of nations will be sufficient to change the aspect 
of things on our globe over night. Everyone who consults history even 
casually knows how slow progress has always been in this field by reason of 
the obstacles that confront it on every side. For the present let us admit 
that the League of Nations has up to now accomplished even more than 
could reasonably be expected of it under the circumstances. Of course, the 
things that it has done may still seem insignificant in comparison with the 
task which it has pleased the optimists to assign to it, but the principal con- 
sideration for it today is the fact that it is alive at all. What it has succeeded 
in accomplishing thus far justifies the not at all presumptive belief in its 
work and in its future. 

The foregoing also explains the failure to which the efforts of those are 
doomed who would either modify the Covenant in the hope of attracting the 
United States into the League or create over and above it a new world asso- 
ciation which would include both the present League and the United States. 
No one will attempt to deny that in the present state of the Covenant the 
League of Nations still has many faults. But since its greatest merit just 
now is the mere fact of its existence, its most immediate task should be to 
consolidate itself. For that purpose it needs a certain stability which is in- 
compatible with repeated revisions of the Covenant. On the other hand, 
the advantages and disadvantages of the provisions of the Covenant can 
only become clear in the light of experience. Nothing would be more erro- 
neous than to entertain in this connection purely theoretical considerations 
and opinions which at this time would run the risk of being merely dogmatic. 
The workman is recognized by his work. It must be left to a sufficiently 
long experience to show what is good, useful and likely to live and what 
should be modified. The agencies of the League of Nations will do well to 
proceed with the greatest prudence on this point and to touch the Covenant 
only in case of real necessity. It is better to work with a defective Covenant 
than to multiply revisions of it and thus jeopardize the cohesion of the 
League and the continuity of its work. 

And it is the same reason which opposes the idea of a universal world asso- 
ciation embracing on the one hand the League of Nations and on the other 
the United States or more generally the Pan American Union. The very 
proposal of a creation of this kind has brought forth rather strong objections 
because it gave rise to the fear that its only effect would be to weaken the 
League of Nations and even to threaten its existence. Independently of 
this very strong feeling, we must admit that such an association would in 
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practice create great difficulties because in many fields it would probably 
duplicate the League of Nations and because it would be extremely difficult 
to settle the necessary delimitation of competence between the two. 


II 


What conclusion is to be drawn from the preceding? Simply that the 
present situation should be accepted as probably permanent. The League of 
Nations will continue its activity without counting the United States among 
its members. The United States will remain entirely free with regard to the 
League of Nations, as it is today. But that does not mean—and this point 
cannot be emphasized enough—that there will be antagonism between the 
two. Quite to the contrary, the divergency of views motivating the absten- 
tion of the American people does not in any way affect their desire to co- 
operate in the maintenance of peace and in the development of international 
law. The truth of the matter is then—and this cannot be too often re- 
peated—that both parties must act side by side in a mutual spirit of good 
will and cordiality. 

Humanity needs the solidarity of all peoples of all continents now as never 
before, in order to remedy the evils of the last world conflict, heal the wounds, 
clear away the ruins that it has left and relieve the grave economic depres- 
sion into which most of the states have plunged. This solidarity is no less 
necessary in the work of rebuilding, strengthening and developing inter- 
national law. 

Hence we must admit resolutely that for the time being, that is, for a 
number of years which no one can determine in advance, the League of 
Nations and the United States of America, although separated, must work 
in the way that we have indicated and that the necessary convergence of 
their efforts must lead them to engage in a parallel if not joint activity for 
the suecess of which they will have to come into a certain contact and reach 
some understanding. 

Would it be wise to draw up a program of this activity at the present time? 
This question is open to reasonable doubt. We must beware of dogmatic 
conceptions and theoretical programs conceived in the air, so to speak. 
Rather will the contact whose necessity has been emphasized be demanded 
by concrete exigencies arising in each special:case and under given circum- 
stances. But it is a task with regard to which the problem here raised 
presents itself today in the most pressing manner. I desire to speak of the 
new Permanent Court of International Justice. This institution possesses 
a character of true universality to a greater degree than any institution now 
existing. Called upon to render justice in the sphere of disputes between 
nations and to give life to international law in a spirit of the highest and 
most serene impartiality, the Court summons before it all the Powers of the 
globe, whether they be members of the League of Nations or not. We may 
truthfully assert that it would be impossible at the present time to create 
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in international law a jurisdiction possessed of the same authority and able 
to render similar services. 

To apply the question to the point of view of the United States, there is 
no one who can justly maintain that when the great American Republic has 
occasion to submit a dispute with another nation to an international court 
for settlement it could find or constitute anywhere in the world a court 
which, from the point of view of its composition and procedure, the quality 
of its members and the guarantees of impartiality and good justice, could 
rival with that which sits at The Hague today. 

But that is not all. The Permanent Court of International Justice is not 
a new thing for the United States. It is the product of American thought 
as much as, if not more than, the result of the aspirations of other continents. 
What the authors of the Covenant and after them the agencies of the League 
of Nations have done is to find the idea and model for their Court in the 
drafts of the Permanent Court of Arbitral Justice which were presented to 
the Second Hague Peace Conference in 1907 and among which the American 
draft held first rank because of its great value. We must turn back to the 
deliberations of the Second Hague Conference and reread especially the 
masterful report of Mr. James Brown Scott? if we would realize that every- 
thing accomplished today by the constitution of the Permanent Court of 
International Justice was eloquently supported fifteen years ago as an 
expression of the will of the American people. 

What did the United States demand in proposing a Court of Arbitral 
Justice? In place of the casual, intermittent work of arbitral tribunals, 
improvised for each particular case, the United States wished to establish 
the permanence of a work of justice which by this fact was to acquire the 
character of unified, fixed jurisprudence necessary for the normal develop- 
ment of international law and for the increase of its authority. Permanent 
judges, elected in advance, appointed without regard to any concrete 
contingency or to any consideration arising from a particular case, chosen 
for their personal merit and called upon to render justice in a stable, ap- 
proved manner—such were the demands of the American Delegation in 
1907, a delegation which was the faithful interpreter of the entire people 
that it represented. And if these proposals were not carried at The Hague, 
it is certain that the United States did not abandon them and that in a later 
conference they would have been taken up again with a tenacity which 
would have been well justified. But now we find the American demand 
realized and although the Statute of the Permanent Court of International 
Justice is not in its present tenor due to the official and direct collaboration 
of the United States, it reflects nevertheless the thoughts and proposals 
which we have mentioned. Hence, in spite of its present abstention, the 
United States can claim, as much as any other nation, the paternity of the 
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new institution. On the other hand, the United States owes the Court its 
sympathy and support. 

The value of this support could hardly be exaggerated, especially so far 
as the Permanent Court of International Justice is concerned. In inter- 
national law, as in every other field, the United States represents one of the 
greatest, most powerful factors of all human endeavor. The country’s 
moral weight, as well as its material influence, represents a decisive impetus 
for the development of international law, and if in future the Permanent 
Court of International Justice, in addition to profiting by the decisions 
that gave birth to it, should receive the formal and official support of the 
American people, the authority of the Court, already very great, would be 
increased. 


Here then there is presented in the most manifest way a common, col- 
lective and general interest: for the United States to give its support to the 
new Court of International Justice, for the Court to receive it, for the League of 
Nations and humanity in general to witness an institution of such usefulness 
increase thus in authority and subsequently in effective strength of action. 

How can this very desirable thing be brought about? It is not sufficient 
to adhere to what already exists, to observe that according to the terms of 
the Statute of the Court, the latter is open to the United States uncondi- 
tionally, to invite the American Republic to present itself, if occasion should 
arise, before the Court, as Article 35, par. 1 of the Statute entitles it to do. 
What is necessary is, as I have already said above, official support coming 
not from a mere party to a particular case but from a state that gives its 
support to the very constitution of the new Court. In other words, what 
is required is that, without entering the League of Nations, the United 
States should participate, in the Council and Assembly, in the composition 
of the Court, that is to say, in the election of all judges, on the same basis 
as the states now charged with that task. 

Such is the very simple solution. Of course various objections must be 
expected. Let us examine the nature of these. 


IV 


Let us first of all put ourselves in the place of the United States and try to 
take its point of view. Shall we say—and that, it seems, is the only obstacle 
that can be presented—that in participating in the election of the judges of 
the Court the United States would abandon or compromise the attitude that 
it has seen fit to take and to which it intends to adhere? If that fear were 
well founded, it could, to be sure, constitute a serious objection. But that 
is not the case. By its nature as well as its work the Permanent Court of 
International Justice would not be an agency limited to the use of the 
League of Nations. The universal nature of the work and services that it is 
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called upon to render immediately became so evident that according to the 
provisions of the Statute it was made practically accessible to all the Powers 
of the world and that a state not belonging to the League of Nations can 
present itself before the Court with the same guarantees and the same secu- 
rity as if it were a member of the League. To recognize this character of 
universality, to acknowledge the fact that the new Permanent Court of 
International Justice represents for all the states of the globe the inter- 
national tribunal which is best constituted and the one most worthy of con- 
fidence that could possibly exist today, to give this Permanent Court of 
International Justice support, and to cooperate in its constitution and its 
statute—all these things can be done without adhering directly or indirectly 
to the League of Nations. It is perfectly possible to create in this respect 
an unequivocal situation, which, while assuring the cooperation that we 
have indicated in the special and exclusive field of the constitution of the 
Permanent Court, leaves entirely intact the freedom of the United States 
with regard to the League of Nations and the freedom of the League of Na- 
tions with regard to the United States. We must add that in any case 
nothing could oppose the loyal exercise of the cooperation here suggested, 
with the idea that experience will show whether this was the right path to 
follow or not. The parties would maintain their freedom, after the experi- 
ment has been tried, to cancel amicably and according to the right which they 
would reserve, every arrangement which they might have entered into and 
which may not give them satisfaction. Thanks to this provision, nothing 
would be compromised, regardless of what point of view we may take, by 
the fact that an agreement between the League of Nations and the United 
States of America would assure the cooperation of the latter for the election 
of the members of the Permanent Court of International Justice. 

As for the League of Nations, its interest in the establishment of such co- 
operation is so evident that we are justified in considering the possibility of 
resistance on its part as quite negligible. The states that are members of it 
will surely have enough political sense not to introduce a question of suscep- 
tibility into the problem. Nothing would be more unjustifiable and more 
regrettable than to wish to refuse the cooperation of the United States under 
the pretext that it has not yet entered the League of Nations and that it 
must first apply for admission. That would be highly unwise, regardless of 
the attitude we may take, and especially if we cherish the desire to have the 
American Republic enter the League some day. No one could believe that 
by a refusal of this kind a useful pressure would be exerted upon the Ameri- 
can people. The effect produced would be diametrically opposed and, on 
the other hand, if it is well to recall that the cooperation which I advocate 
does not imply the accession of the United States to the League of Nations, 
it is no less certain that its effect will be to improve the relations between 
the two and thus to render a service to the cause of the development of 
international law. 
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A second objection connected more directly with the formula of execution 
is that the League would run the risk of weakening itself by abandoning the 
principle according to which it permits cooperation only among its members. 
But the more we examine this objection, the more we will recognize that it is 
purely theoretical, not to say dogmatic. How could the League of Nations 
weaken itself by securing the cooperation of the United States in the com- 
position of the Permanent Court of International Justice, that is, in the 
election of the judges and deputy judges? Nor can we speak of the danger 
of a precedent, for that danger is entirely eliminated. Here in truth an 
essential fact presents itself, to wit, that the United States could really not be 
considered as an actual outside Power by the League of Nations. By its 
delegates the United States has cooperated in the drafting of the Covenant, 
which has reserved the character of a signatory Power to this country. Of 
course the American Republic did not ratify the Covenant, but the place 
assigned to it remains a fact and no one today would want to destroy what 
the articles of the Covenant of the League of Nations stipulate on this point. 
This is so thoroughly admitted that in the Statute of the new court itself 
care has been taken to treat the United States differently from the states 
that are not members of the League of Nations. Article 35 provides that: 
‘The Court shall be open to the Members of the League and also to states 
mentioned in the Annex to the Covenant.” 

This provision applies precisely to the great American Republic. For 
the authors of the Covenant wished to open the Court to it from the very 
outset, without requiring its previous adhesion to the League of Nations. 
That also eliminates the danger that decisions made with regard to the 
United States might with some chance of success be used as precedents by 
some other outside Power. 

Having reached this point, how shall we proceed? 

The administration of the court is determined in the first place by the 
statute adopted in execution of Article 14 of the Covenant by the Assembly 
of the League of Nations on December 13, 1920, and approved by twenty- 
nine states and five dominions. The cooperation of the United States nat- 
urally implies its acceptance of the statute as.such, with reservation of the 
right to participate in any revision thereof. But in order to assure this co- 
operation, it is not necessary to touch the statute. We should refrain from 
doing this all the more because it can be revised only by unanimous vote of 
the states by which it has been accepted. 

The solution lies rather in the Covenant, or more particularly in the 
articles dealing with the Council and Assembly, that is, Articles 3, 4 and 5. 
If the matter concerned only the Council, a rather loose interpretation of 
the first clause of Article 4 would make the cooperation of the United States 
in this body possible without a revision of the Covenant. Article 4 states 
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that: ‘‘The Council shall consist of representatives of the Principal Allied 
and Associated Powers” among which the United States was undeniably 
included, as the preamble of the treaties of peace, especially the Treaty of 
Versailles, testifies. But this procedure, open to rather serious criticism in 
itself, would ignore the fact that in agreement with the status which the 
Covenant has reserved to it, the United States would by this cooperation 
have to have a voice in the Council and Assembly, and that according to the 
present text of Article 3, the Assembly is composed only of “‘representatives 
of the members of the League’’. 

What is required then is a revision of the Covenant aiming to permit the 
Assembly and the Council to associate with themselves, by a concurrent 
vote and for a special and expressly determined question, the delegation of 
a state which, without forming a part of the League, would nevertheless be 
invited by this vote to act as a collaborator in the matter in question. 

A decision of this kind, taken by the Council and the Assembly, mani- 
festly presupposes preliminary negotiations for the establishment of the 
agreement thus consecrated. Once the vote has been taken, the United 
States would, whenever the election of the Permanent Court of International 
Justice or a special election to fill a vacancy would take place, send a delega- 
tion to Geneva to participate in the election both in the Council and in the 
Assembly. After the election the work of the American delegates would be 
ended and they would simply withdraw. On the other hand, it goes with- 
out saying that in case the United States accepted the statute, it would be 
invited to propose the names of candidates in general and an American 
candidate in particular, as the statute prescribes. The thing offers no 
difficulties since the United States has ratified the Hague Convention for 
the Pacific Settlement of International Disputes and since it has designated 
the members of the Permanent Court of Arbitration whose choice the said 
convention entrusted to it. 

It would therefore be sufficient to insert, preferably in Article 5, since this 
article deals both with the Assembly and with the Council, a second para- 
graph reading as follows: ‘‘The Assembly and the Council shall have the 
power—by concurrent vote of the states represented in the Council and in 
the Assembly and by a majority of two-thirds, likewise comprising these 
states,—to admit in a specific question coming under the jurisdiction of the 
League the cooperation of a state which is not a member of the League, 
with the reservation that this cooperation shall be strictly limited to the 
matter in question and that it shall leave intact the status and the rights 
of the non-member state and of the League of Nations. By the same con- 
current vote the Assembly and the Council shall invite the non-member 
state to send a delegation to sit in either one of these bodies or in both of 
them for the purpose of the cooperation thus decided upon.” 
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Need we seek precedents in the history of international law in support of 
this proposal? 

I think that analogous situations could be found. But I do not hesitate 
to express the opinion that they would have very little value. If the pro- 
posal here submitted is worth anything at all, it derives its merit not from 
historical examples but solely from itself. Hence it should be considered 
purely on its own merits and by itself alone. On the day when either party 
will recognize the value of the reasons advanced in its support and the 
general, universal interest presented by the suggested solution, it will not be 
necessary to resort to precedents in order to insure its realization. And as 
far as the formula of acceptance is concerned, it follows from what precedes 
that it presents no difficulties either. ‘‘ Where there’s a will there’s a way.” 

At first glance the formula proposed may appear unexpected, cause some 
surprise and give rise to more than one objection. But if we take the pains 
to examine it more closely, we will recognize, if I may be permitted to ex- 
press my conviction, that it is perfectly acceptable and feasible. 

Is it likely that we will witness its realization in the near future? It 
would be bold to think so. Every new idea must make its way and in 
international law the way is longer than in many other fields. But there 
is no great hurry. Only last year the members of the Permanent Court of 
International Justice were named for a period of nine years, in accordance 
with Article 13 of the statute, and it is to be hoped that no vacancies will 
occur for a long time. But precisely because the question can gain the 
attention of the governments and of public opinion only in a comparatively 
slow manner, it is not without interest to present it at this time, in the hope 
that our work will not have been in vain. Such is the thought which 
prompted the present article and which, I dare believe, justifies me in having 
written it. 


THE INTERNATIONAL ORGANIZATION OF THE DANUBE 
UNDER THE PEACE TREATIES! 


By Gorpon E. SHERMAN 


Lately Assistant Professor of Comparative and International Law, 
Yale University 


The peace conference held at Paris in 1919 was called upon to consider no 
question of wider political or economic significance than that of the ordering 
of navigation on those great rivers usually designated as international and of 
which the Danube affords one of the most striking examples. In the long 
progress of 1800 miles from its source eastwards to the Black Sea this river 
traverses or bounds the territory of eight extensive states displaying a route 
capable of beneficial exploitation on the part of every country in Europe. 

tising on the easterly slope of the Black Forest hill region in the extreme 
south of Baden, where it is formed by the union at Donaueschingen of two 
small streams flowing southerly from points near Villingen and Furtwangen, 
the Danube pursues a general easterly course across Wurtemberg and 
Bavaria. At Ulm it is joined by the Iller and now becomes navigable. 


1 Authorities: Les Grands Traités Politiques, Pierre Albin, Paris, 1911; V dlkerrechisquellen, 
Dr. Max Fleischmann, Halle, 1905; Report on the Improvements made in the Navigation of the 
Danube since 1871, Commercial No. 6 (1878), London; Further Report on the Improvements 
made in the Navigation of the Danube 1878-93, Commercial No. 6 (1894), London; Despatch 
by Lieutenant-Colonel Sir Henry Trotter reporting upon the Operations of the European Com- 
mission of the Danube during the Years 1894-1906, together with a résumé of its previous 
History, Commercial No. 9 (1907), London; Etude de Droit Fluvial International, Pierre 
Orban, Paris, 1896; Le Danube; André de Saint Clair, Paris, 1899; La Question du Danube, 
G. Demorgny, Paris, 1911; La Question du Danube, Alexandre Georges Pitistéano, Paris, 
1914; Le Danube, C-I Baicoianu, Paris, 1917, (also in Roumanian in more extended form) 
valuable; International Rivers, G. Kaeckenbeeck, London, Grotius Society Publications, 
1918; Cours de Droit International Public, Frantz Despagnet, Paris, 1899; Livre V, Chapitre 
III, “Du domaine fluvial”; Digest of International Law, J. B. Moore, Washington, 1906, 
Vol. I, p. 628 et seq.; Das Vélkerrecht, Dr. F. von Liszt, Berlin, 1910, p. 203 et seq., “ Die 
Fluss-und Kanalschiffahrt”’; International Waterways, Paul Morgan Ogilvie, New York, 
1920; “‘Le droit fluvial international et le régime du Danube,” Louis Avennier, in Bibliotheque 
Universelle et Revue Suisse for March and April 1922; Wasserstrassen-Jahrbuch, 1922, 
Munich, (‘‘ Die Donau,” p. 72, et seg.) ‘The Peace Treaties signed by the United States with 
Germany, August 25, 1921, with Austria at Vienna, August 24, 1921, and with Hungary at 
Buda-Pest, August 29, 1921, contained reservations in favor of the United States and which 
reservations include Part XII, Ports, Waterways and Railways, of the peace treaty signed at 
Versailles by the Allies, June 28, 1919; to these should be added the treaty between the 
Principal Allied Powers and Roumania respecting Bessarabia, signed at Paris, October 28, 
1920, (Treaty Series, No. 15, London, 1922; Die Fortbildung des Fluss-Schiffahrisrechts im 
Versailler Friedensvertrage, Dr. Hans Wehberg, Berlin, 1919). 
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Upon reaching Regensburg (Ratisbonne), the river turns to the southeast, 
entering Austria at Passau. Beyond Vienna it encounters, at the ancient 
Magyar capital of Bratislava (Poszony, Pressburg), the frontiers of Hungary 
and Czecho-Slovakia and for some distance follows the boundary between 
these states. Bending to the right near Waitzen (Vacs) the stream passes 
Buda-Pest twenty miles further on a direct southerly course, and a little 
beyond Mohacs it enters Yugo-Slavia and winds past Belgrade and Semen- 
dria reaching the borders of Rumania near Bazias whence it follows the 
tumanian-Serb-Croat-Slovene frontier cutting through the magnificent 
Kazan defile and thence, beyond Orsava, the pass of the Iron Gate between 
the Transylvanian and Balkan ranges; here taking a more southerly direc- 
tion toward the Bulgarian line it passes Turnu Severin and now flows for a 
long distance between Bulgaria and Rumania; just prior to reaching Tutra- 
kan (in Rumania) a northerly course carries it through Rumanian territory 
passing Silistria, Hirsova, Braila and Galatz, past Ismail dividing near this 
latter point into three branches which mark the Black Sea delta—the 
branches being respectively known as Saint George, Sulina and Kilia; the 
last-named is the most northerly arm of the three and formerly coincided 
with the Bessarabian frontier removed northwardly to the River Dniester by 
the treaty concluded between Rumania and the Principal Allied Powers at 
Paris, October 28, 1920.2 It should here be noted in order to promote a 
better understanding of problems touching the delta that the Dniester 
constituted at the opening of the nineteenth century the Russo-Moldavian 
boundary; Bessarabia, then a Turkish province, stretched from the Dniester 
on the east to the Pruth on the west, but it became Russian on May 28, 1812, 
in the convention made by Russia with Turkey at Bucarest when Alexander I 
succeeded in extending his territory westward to the River Pruth (which 
joins the Danube at Reni above Ismail) and southward to the Kilian arm of 
the Danubian delta. In the later Treaty of Adrianople, September 14, 1829, 
the Russian boundary was pushed still further southward to comprise the 
three arms of the delta as far as the thalweg of St. George and the Danube 
thus became in effect Russian where it enters the Euxine. But on March 30, 
1856, the Treaty of Paris retired the Russian lines northward abandoning to 
Moldavia the delta and a considerable territory northeast of the Kilia as far 
as Akkerman at the mouth of the Dniester. Again at Berlin in 1878, 
Moldavia-Wallachia, which had become Rumania in 1861, lost a strip of the 
Kilian branch once its northerly boundary. In 1919-1920 the peace treaties 
widened the Moldavian-Wallachian (Rumanian) territory to include all of 
Bessarabia and much besides with the result to Danube navigation that the 
river’s lower course together with its delta lies wholly at the present time 
within Rumanian borders. This brief account necessarily excludes any con- 
sideration of the changes intended to be effected by the short-lived Bucarest 
Treaty of 1918, concluded by Rumania with Germany and its allies. Today 
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along the Danube, as will shortly be seen, navigation is neither Rumanian 
nor Austrian nor that of any bordering state—it is not national but inter- 
national; we turn therefore to consider the developments in modern diplo- 
macy which have led to the treatment of this great river as an international 
highway. 

The origin of our most advanced present-day views touching the use or 
appropriation of air, river or sea meets us at an early period in Roman 
literature and Roman law. To Plautus the sea exists for the benefit of all: 
“Mare quidem commune certo omnibus”’ (Rudens, Act 2, scene 3), and Cicero 
declares it the special task of justice to teach an attitude toward things 
common in harmony with their true nature: “ut communibus pro communibus 
utatur”’ (De Officiis, Vol. I, Chap. VII, p. 2). The conclusions in similar vein 
of the classical jurists are preserved in Justinian’s Institutes and Digest, 
where we discover a series of principles and definitions destined to be the 
source in after years of conceptions which will bring about the abandonment 
of particularistic thought and aims in favor of those seeking to realize the 
universal rather than the limited and whose scope will be satisfied with 
nothing less than the untrammeled utilization of nature’s vast gifts for the 
continuing advantage and welfare of all mankind. 

In Roman jurisprudence res denotes the object of a right; the totality of 
civil rights real and personal is expressed by the term patrimonium the 
familia or familia pecuniaque of the XII Tables, ‘‘ Paterfamilias uti super 
familia pecuniaque legassit ita jus esto”’ (Cicero in the De Inventione, Chap. II, 
p. 50). Ulpian declares the single term familia may designate both persons 
and things: Familiae appellatio . . . et in res et in personas deducitur 
(Digest, 50.16.195.1.). While patrimonium is a term of highly-general con- 
tent it is recognized that some things can have no place in the assets of 
individuals—they may not be objects of possession or the property of persons 
under contract, litigation or testament; they are characterized as extra 
patrimonium, extra commercium, nullius in bonis; they may be neither 
acquired nor alienated in conformity with jus civile, nor claimed in (bene- 
ficial) ownership. In the Jnstitutes and in the excerpts from Marcian, Gaius, 
Papinian, Pomponius, Paulus and Neratius, preserved in the Digest, we have 
a series of definitions intended to systematize legal thought upon a subject 
not without an abstruse complexion but which has been expounded by the 
classical jurists with a clarity leaving little to be added in our own day. 
Especially notable is the treatment of rivers and the sea, those highways 
established by nature and plainly at the unfettered disposition of all. 

The texts disclose four classes of things extra commercium: (1) res divini 
juris; (2) res communes; (3) res publicae; (4) res universitatis. Commercium 
is defined as the power of acquisition and alienation under the jus civile: 
“‘commercium est emendi vendendique invicem jus’’ (Ulpian, Rules XIX, 5-6). 
Things extra commercium are therefore not within the range proper of jus 
civile but lie within the compass of jus publicum. Of the four classes above 
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named, the second and third alone concern us here. Marcian tells us that 
res communes include such things as the air, flowing water, the sea and its 
shore; the sea being common, all may exercise upon it a right of navigation or 
fishery and, while a privilege of erecting buildings on the shore may be con- 
ceded, nevertheless any such action or action of any kind must be held 
subject to a servitude in favor of all persons. Of res publicae there are two 
subclasses, one of which finds illustration in lands conquered from the enemy 
(ager publicus) or in the goods derived from a vacant succession; such may be 
held to be a species of private domain of the state; the second class comprises 
things destined exclusively and directly to public use. These will comprise 
streets and squares, fortresses, public roads (viae publicae), ports and rivers, 
these latter being denominated public not by reason of navigability but 
rather with reference to a quality of permanent flow,—flumina perennia— 
(Marcian in the Digest, 1.8.4.1.). In the term “river” Roman juristic 
thought distinguished three distinct elements: (a) the flowing water, (b) the 
bed of the stream, and (c) the stream itself; the flowing water is conceived as 
being common to all, the bed of the stream may be in certain cases occupied 
by a shore owner or may lack any definite proprietor and so be res nullius. 
It is the “‘river”’ considered objectively in its progress and destination which 
is ‘‘publie’’; a bridge across it is public, and rights of fishing and navigation 
necessarily fall within the same category. 

In the forty-third Book of the Digest the subject of rivers is considered in 
great detail; the practical conclusions to be drawn from many citations are 
clearly summed up by Ulpian (Digest, 43.14.1) ; he declares that the praetor’s 
veto will be applied wherever navigation on a public river is impeded or 
unlading of goods on its banks is obstructed: 


Praetor ait, Quominus IIli In Flumine 
Publico Navem Ratem agere, Quove, 

Minus Per Ripam Onerare, Exonerare 
Liceat: Vim Fieri Veto. 


Under the definitions given by the jurists practically all streams known as 
rivers were considered public and thus under the strict protection of law and 
custom (van Leeuwen’s note to Digest, 43.12. de fluminibus). 

For the sake of clearness it should be added that the first and fourth classes 
above mentioned as res extra commercium comprise, (1) such things (res 
divint juris) as have been withdrawn from individual ownership through con- 
secration to divinity together with (2) such things as are held in public 
(corporate or municipal) ownership, res universitatis. Here again a munici- 
pality may hold certain things in alienable ownership and therefore in 
commercio while other things such as the theatre, the stadium or certain 
roadways are plainly extra commercium. 

In his Institutes (“De Rerum Divisione,” 2. 1.) Justinian treats the general 
subject and lays down many principles familiar to modern jurisprudence: 
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Let us proceed to the law of things. Of these some admit of private 
ownership, while others, it is held, cannot belong to individuals: for 
some things are by natural law common to all, some are public, some 
belong to a society or corporation, and some belong to no one. But 
most things belong to individuals being acquired by various titles, as 
will appear from what follows. 

Thus, the following things are by natural law common to all—the air, 
running water, the sea and consequently the sea-shore. No one there- 
fore is forbidden access to the sea-shore, provided he abstains from 
injury to houses, monuments, and buildings generally; for these are not, 
like the sea itself, subject to the law of nations. On the other hand, all 
rivers and harbours are public, so that all persons have a right to fish 
therein. The sea-shore extends to the limit of the highest tide in time 
of storm or winter. Again, the public use of the banks of a river, as of 
the river itself, is part of the law of nations; consequently every one is 
entitled to bring his vessel to the bank, and fasten cables to the trees 
growing there, and use it as a resting place for the cargo, as freely as he 
may navigate the river itself. But the ownership of the bank is in the 
owner of the adjoining land and consequently so too is the ownership of 
the trees which grow uponit. Again, the public use of the sea-shore, as 
of the sea itself, is part of the law of nations; consequently every one is 
free to build a cottage upon it for the purposes of retreat, as well as to 
dry his nets and haul them up from the sea. But they cannot be said to 
belong to any one as private property, but rather are subject to the same 
law as the sea itself, with the soil or sand which lies beneath it. As 
examples of things belonging to a society or corporation, and not to 
individuals, may be cited buildings in cities—theatres, race-courses, and 
such other similar things as belong to cities in their corporate capacity. 

Things which are sacred, devoted to superstitious uses, or sanc- 
tioned, belong to no one, for what is subject to divine law is no one’s 
property. . . 

Moreover, soil which a river has added to your land by alluvion 
becomes yours by the law of nations. Alluvion is an imperceptible 
addition; and that which is added so gradually that you cannot perceive 
the exact increase from one moment of time to another is added by 
alluvion. If however the violence of the stream sweeps away a parcel of 
your land and carries it down to the land of your neighbour, it clearly 
remains yours; though of course if in process of time it becomes firmly 
attached to your neighbour’s land, and the trees which it carried with it 
strike root in the latter, they are deemed from that time to have become 
part and parcel thereof. When an island rises in the sea, though this 
rarely happens, it belongs to the first occupant; for, until occupied, it is 
held to belong to no one. If however (as often occurs) an island rises in 
a river, and it lies in the middle of the stream, it belongs in common to 
the landowners on either bank, in proportion to the extent of their 
riparian interest; but if it lies nearer to one bank than to the other, it 
belongs to the landowners on that bank only. If a river divides into 
two channels, and by uniting again these channels transform a man’s 
land into an island, the ownership of that land is in no way altered: but 
if a river entirely leaves its old channel and begins to run in a new one 
the old channel belongs to the landowners on either side of it in propor- 
tion to the extent of their riparian interest, while the new one acquires 
the same legal character as the river itself, and becomes public. But if 
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after a while the river returns to its old channel, the new channel again 
becomes the property of those who possess the land along its banks. It 
is otherwise if one’s land is wholly flooded for a flood does not perma- 
nently alter the nature of the land, and consequently if the water goes 
back the soil clearly belongs to its previous owner (Moyle’s translation, 
Oxford, 1883). 


Thus in its legal monuments Roman jurisprudence recognized and regu- 
lated the principle of an immutable dedication to public use of sea, river, and 
shore. Neither the sea nor a river nor any fraction of either is susceptible of 
appropriation or obstruction on the part of an individual or of a group, nor 
may any undue burden be imposed on navigation. It is specially worthy of 
our notice that Roman thought does not regard this aspect of its laws as 
properly established in the first instance by that law itself. The rule of the 
Roman state in this regard springs from the juristic recognition of a law of 
nature which is indisputably part of the law of Rome and of the world. But 
as the shadows of the Dark Ages gathered over Europe the liberal Roman 
system was gradually exchanged for the dictation of particularistic interest, 
and legal philosophy became lost in the violent self-assertion of a feudalism 
acknowledging no obligation save its own fancied advantage and profit. 
The enlightened view of a navigable stream as a natural highway was 
smothered in a struggle for gain by each feudal lord whose territory such a 
stream might traverse. 

In France, indeed, this exercise of river control was finally asserted and 
centralized by the Crown, and Louis XIV, in 1669, claimed it in no uncertain 
language although he recognized seigniorial rights where prescription extend- 
ing over a country could be proved: 

We declare the ownership of all navigable rivers and streams within 
our kingdom and lands subject to all dominion to be part of the royal 


domain notwithstanding any other title or possession whatsoever to- 
gether with all islands, banks and rights of fishery. 


But the shock of the French Revolution fell heavily on the far-reaching 
burdens oppressing river navigation and strangling its commercial traffic. 
At a session on November 16, 1792, the National Convention, speaking 
through the executive council, proclaimed an emancipation of river traffic at 
the same time graphically enumerating the character of the abuses now to be 
reformed with a special reference at the outset to the Scheldt (Escault) and 
the Maas (Meuse): 


No one may consider himself exclusive proprietor of a navigable 
river since the course of a navigable stream must be common and 
inalienable property of all countries which it waters; it is unjust on the 
part of any nation to pretend a right of exclusive occupancy on any 
river since all bordering people must enjoy equal facilities along the 
stream. Any supposed exclusive right is a remnant of feudal oppres- 
sion, or at the least it is an odious monopoly capable only of institution 
through force or suffered by reason of weakness; such oppression may 
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therefore be abolished at any time since nature recognizes neither 
privileged peoples nor individuals as against imprescriptible rights of 
man. It is the glory of the French Republic that in all places within 
the protection of its arms liberty should be re-established and tyranny 
put down; in addition, therefore, to other advantages accruing to the 
people of Belgium through the French army there will now be joined the 
free conduct of its river commerce. The nations of Europe will not fail 
to recognize that the triumph of the rights of man is the sole ambition of 
the French people. The council, therefore, moved by these consider- 
ations decrees that the commanding General of the armies of France 
engaged in the Belgium expedition shall employ all means within his 
power to assure freedom of traffic along the Scheldt and the Maas. 


This decree was publicly proclaimed a few days later at Antwerp by General 
de la Bourdonnais. 

It was manifestly not possible for the French liberalizing movement to aim 
at anything beyond agreement on the part of river bordering Powers 
guaranteeing free navigation in territories within their control. This would, 
in any event, mark a notable progress away from the long centuries of 
individualistic oppression although even so happy a result could be only a 
step toward the goal to be ultimately attained through emancipation world- 
wide in scope. The spirit of the Convention assumed practical form three 
years later in the Treaty of The Hague, May 16, 1795, which announced the 
free navigation of the Scheldt, the Maas and the Rhine. For the Danube 
nothing was destined to be as yet accomplished although the Congress of 
tastadt in 1798 listened to an eloquent memorial from the French delegates 
seeking to class the Danube with the Rhine but without effect at the moment. 
An important step was, however, taken in the Treaty of Campo Formio, 
signed on the 17th of October 1797, whose Article XI was reaffirmed in 
Article XIV of the Peace of Lunéville, February 9, 1801, and which marks a 
distinct progression in that it opens the Adige to all ships of commerce and 
prohibits any transit tax as well as the presence of armed war ships: 

Conformément a l'article XI du traité de Campo-Formio, la navigation 
de l’ Adige servant de limites entre les Etats de S. M. 1. et R. et ceux de la 
cépublique Cisalpine, sera libre, sans que, de part ni d’autre, on puisse y 
établir aucun péage, ni tenir aucun baétiment armé en guerre. 


It remained for the first Peace Congress of Paris to incorporate in the 
identical conventions signed on May 30, 1814, by France, Austria, Great 
Britain, Portugal, Russia, Sweden and Norway to mark a beginning of what 
may be termed the conventional development of international rivers. 
Article V declares that the navigable Rhine shall be free, a future congress 
being charged with the duty of elaborating the principles guiding bordering 
states in the treatment of this and other rivers: 


La navigation sur le Rhin, du point ou il devient navigable jusqu’d la 
mer et récitproquement sera libre, de telle sorte qu’elle ne puisse étre interdite 
ad personne; et l’on s’occupera au futur Congrés des principes d’aprés 
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lesquels on pourra régler les droits d lever par les Etats riverains de la 
maniére la plus égale et la plus favorable au commerce de toutes les nations. 

Il sera examiné et décidé de méme dans le futur Congrés, de quelle 
maniére, pour faciliter les communications entre les peuples et les rendre 
toujours moins étrangers les uns aux autres, la disposition ci-déssus pourra 
étre également étendue a tous les autres fleuves qui, dans leur cours navi- 
gable, séparent ou traversent differents Etats. 

In the early summer of the following year, June 9, 1815, there appeared 
the Final Act of the Vienna Congress. Articles 108-116 and Annex No. 16 
(Les réglements pour la libre navigation des riviéres) announced what may be 
termed the great charter of international rivers whose clauses were drafted by 
a committee representing France, Austria, Prussia, Great Britain, Holland, 
Bavaria, Baden, and Hesse-and-Nassau; the provisions as adopted were 
framed upon an outline submitted by the Duke de Dalberg the representa- 
tive of France. These memorable articles look to the institution of a river- 
bordering association which will establish free commercial navigation and a 
uniform system of taxation and police for the maintenance of navigation in 
safety; the ancient oppressive demands of compulsory landing and trans- 
shipment (droits d’étape d’échelle de relache forcé) are abolished (Note 1, see 
Appendix, p. 455). 

The Danube was the last great European river to be brought under inter- 
national regulation. Various conventions had been, indeed, concluded 
between its bordering states securing mutual rights of navigation and fishery 
between Wurtemberg, Bavaria, Austria, Turkey and Russia during the 
eighteenth century and the opening half of the nineteenth. But these agree- 
ments are essentially local in their complexion and fail to attain the inter- 
national viewpoint, nor was it until the great peace treaty of Paris signed on 
March 30, 1856, that navigation on the Danube became a matter of perma- 
nent European concern. It will be recollected that Russia, in 1829, at the 
Peace of Adrianople, had extended its jurisdiction over the three arms of the 
Danubian delta; henceforth it became Russia’s care to foster commerce at 
its own port of Odessa to the neglect of the Danube, whose delta had become 
more and more restricted in usefulness through failure of clearing its treacher- 
ous channels. Austrian remonstrances availing little, the Foreign Office at 
Vienna at the precise outset of the Crimean War called a conference of the 
Powers on December 5, 1853, with the result that a memorandum signed by 
the envoys of Austria, France, and Great Britain was submitted to Prince 
Gortschakoff notifying Russia that the Danube in its lower or maritime 
course should be withdrawn from the jurisdiction assumed at the Treaty of 
Adrianople and placed under some general authority charged with the duty 
of promoting the river’s navigability through removal of physical obstruc- 
tions. The result of the long negotiation at Vienna is seen in an agreement 
upon the final terms of a memorial outlined by Prokesch Osten on the part of 
Austria and which became the basis of debate at the Congress of Paris which 
opened under the presidency of Count Walewski, February 25, 1856. On 
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March 12 following Count Walewski and Schauenstein, Austrian envoy, 
suggested that the question of the Danube must be regarded as embracing 
two important aims, one of which would look to the care of the stream while 
the other would seek to apply the principle of internationalization to river- 
borne commerce: 

The principle established by the Congress of Vienna and destined to 
regulate the navigation of rivers traversing several states must posit the 
rule that river-bordering Powers should agree upon regulations touching 
river police and should safeguard their execution. 


And Count Walewski added that: 


on the one hand the Congress should secure the free navigation of the 
Danube throughout its course upon the foundations established by the 
Congress of Vienna; and on the other should seek the abolition of such 
physical obstacles as may embarrass commerce on the lower river and its 
delta; it is precisely this latter task which must devolve upon the com- 
missioners which it is proposed to appoint; but it is not less essential to 
develop the general principle guiding the contracting Powers and which 
demands free navigation on the Danube and its delta in harmony with 
the declarations of the Vienna Final Act. 


Provisions touching the Danube are found in Articles 15-19 of the Paris 
treaty and are as follows: 


Article 15. The Act of the Vienna Congress having established the 
principles intended to regulate the navigation of rivers separating or 
traversing several states, the contracting Powers agree that in future 
these principles shall also be applied to the Danube and its delta. They 
declare that this provision shall be considered hereafter a part of the 
public law of Europe and take it under their guaranteed protection. 

The navigation of the Danube cannot be made subject to any 
obstruction or tax not expressly intended by the agreements comprised 
in the following article. Consequently no toll may be levied based 
solely upon the right of navigation nor shall any duty be levied upon 
goods upon board ships. Such police and quarantine regulations as 
may be instituted for the safety of states separated or traversed by this 
river shall be framed in such manner as to promote so far as possible the 
needs of commerce. Beyond the limits of such regulation no obstacle 
shall be offered to free navigation. 

Article 16. In order to realize the provisions of the preceding Article 
a Commission (European Commission) shall be instituted in which 
France, Austria, Great Britain, Russia, Sardinia, and Turkey each rep- 
resented by a delegate shall be charged with planning and executing all 
works necessary below Isaktcha for abolishing in the river and its delta 
and the adjoining sea such sand banks and other obstacles as may ob- 
struct navigation. 

In order to cover the cost of such works permanent and equitable 
duties may be levied by a majority of the Commission upon the express 
condition that in this as in all other instances the flags of all nations 
shall be on a footing of perfect equality. 

Article 17. A Commission shall be established (River-State Com- 
mission) composed of delegates of Austria, Bavaria, the Sublime-Porte 
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and Wurtemberg (one for each of these Powers), to which shall be added 
agents of the three Danubian principalities (Moldavia, Wallachia, 
Serbia) whose nomination shall be approved by the Porte. This Com- 
mission shall be permanent and shall: (1) lay down rules for navigation 
and river police; (2) shall annul any difficulties opposing the application 
to the Danube of the provisions of the Vienna treaty; (3) shall prepare 
and execute all works which may be found necessary along the whole 
extent of the river; and (4) shall maintain after the dissolution of the 
European Commission the navigability of the lower courses of the 
Danube together with neighboring portions of the sea. 

Article 18. It is understood that the European Commission shall 
have fulfilled its task and that the river-state Commission shall have 
carried out the works pointed out in the preceding Articles 1 and 2 
within the space of two years. The signatory Powers (of the treaty) 
met in conference shall when informed of these accomplished facts 
pronounce the dissolution of the European Commission; and from that 
time the river-state Commission shall exercise the same powers as those 
theretofore granted to the European Commission. 

Article 19. In order to assure the execution of any regulations de- 
creed by agreement in accordance with the principles hereinabove an- 
nounced each of the contracting Powers may station two light vessels at 
the mouths of the Danube. 


The River-State Commission met at Vienna on November 29, 1856, and in 
the following November (1857) announced a navigation Act for the Danube, 
Article 8 of which undertook to differentiate long distance navigation (navi- 
gation maritime) and the coasting trade (cabotage) the latter being reserved to 
subjects of the river-bordering states. This coasting trade provision would 
have resulted in an Austrian control of floating traffic since the Vienna 
government had chartered a powerful navigation company intended to 
monopolize river commerce. The clause, therefore, failed to obtain the 
approval of the signatories of the Crimean Peace Treaty, when met again at 
Paris in 1858; they found the coasting trade clause inconsistent both with 
the treaty principles of 1815 and with those of 1856. The pronouncement 
accordingly of the River-State Commission proved ineffective, and while the 
Commission was never formally dissolved, it did not again meet, though 
vainly sought to be resuscitated by the Treaty of London in 1871. Thus, 
control of the Lower Danube from Isaktcha to the Black Sea remained with 
the European Commission. Along the river, above Isaktcha, nevertheless, 
conditions continued to be governed by the various interstate applicable 
treaties, and here the river-bordering states exercised their several inherent 
rights of police regulation. In this connection it is to be noted that while the 
Vienna Final Act clearly proclaims international principles in its river sec- 
tions, these principles would look for their enforcement to local State-Asso- 
ciations; whereas, in the formation of the European Commission we have 
an association springing from united (international) sovereignty and thus 
rising above the concept of assent or support by river states alone. But the 
attitude of the Powers toward the River-State Commission demonstrated 
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that the principles enunciated in the Vienna Final Act were to be granted 
recognition as part of the jus gentium to which all particularistic enactment 
must conform or be held inoperative. Hence this River-State Commission 
failed to meet indispensable requirements, and the European Commission, 
though planned as a temporary body merely, endures to this day. Its 
creation marks indeed the emergence of a distinct international personality 
drawing its inspiration from sources kindred to those conceptions of the 
universal which long ago led Roman jurisconsults to view great rivers as 
world highways and to assure their unfettered public use by drawing around 
them the imprescriptible safeguards of Roman law. 

The European Commission established by the treaty of 1856 at once fixed 
its seat at Galatz, above Isaktcha, November 4, 1856, where, in fact, it has 
remained to this day. There on November 2, 1865, it issued a Navigation 
Act for the Lower Danube and its delta. This highly important Act 
announces neutrality for the Commission and all its works and agencies, 
thus placing the highly complex institution under the protection of diplo- 
matic immunity in all respects. On March 28, 1866 the signatory Powers of 
the Treaty of Paris came together again at the same place and confirmed this 
Navigation Act and also continued the Commission in force. Five years 
later, on March 13, 1871, there was concluded the Treaty of London at the 
instance of Russia, which affirmed the Commission’s work and continued its 
existence for twelve years, attempting, though without success, to revive the 
moribund River State Commission. There was also granted to the states 
along the river passes (practically to Austria) power to institute such works 
as might be necessary at the most difficult portion of the Danube where it 
breaks through the Kazan Defile and the Iron Gate. Articles VI and VII 
provide as follows: 

Art. VI. The river-bordering Powers of that portion of the Danube 
where the Cataracts and the Iron Gate offer obstacles to navigation 
having reserved the right of agreement in order to overcome these ob- 
structions, the High Contracting Parties recognize the power of such 
states to lay such a tax upon commerce under every flag using the 
stream to meet the cost of necessary work, and they declare the inap- 
plicability of Article XV of the Treaty of 1856 until the expiration of 
such period as may be necessary to reimburse the Power undertaking 
such work. 

Art. VII. All works and establishments of every nature created by 
the European Commission in execution of the Treaty of Paris of 1856 or 
of the present Treaty, shall continue to enjoy the neutrality which has 
protected them hitherto and which shall be equally respected in the 
future and in all circumstances by the High Contracting Parties. The 
benefits of such immunity as may spring from this neutrality shall be 
extended to the entire administrative and technical personnel of the 
European Commission. It is understood that the provisions of this 
article shall not affect the privilege of the Sublime Porte to introduce, 
as always, its vessels of war into the Danube, acting as a territorial 
power. 
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The treaty of 1871 concluded at London had prolonged the life of the 
European Commission for a term of twelve years but the Russo-Turkish 
War of 1877 introduced serious changes in the territorial surroundings of the 
lower Danube. Thus it was that the peace treaty signed at Berlin July 13, 
1878, recognized the independence of Rumania, and extended the functions 
of the European Commission beyond Isaktcha to Galatz and admitted 
Rumania’s participation in the Commission since it had now become a 
sovereign Power. The special articles of the Berlin Treaty regulating 
affairs of the Danube will be found in the margin (Note 2, see Appendix, 
p. 457). 

In 1883 a supplementary conference of the Powers at London produced 
the treaty of March 10 in that year extending the territorial jurisdiction of 
the European Commission to Braila above Galatz and prolonging the Com- 
mission’s powers for a period of twenty-one years from April 24, 1883, at the 
expiration of which period the Commission’s functions should be considered 
as automatically renewed for three year periods barring contrary notification 
on the part of one of the high contracting Powers. In the preceding year, 
June 2, 1882, the Commission had prepared an additional “regulation” 
touching river police and inspection, Serbian and Bulgarian, but not Ru- 
manian, delegates having participated in framing the document which now 
(March 10, 1883) found approval by the conference at London and by whose 
signatories it was declared applicable to the middle course of the river lying 
between Braila and the Iron Gate. This document was also annexed to the 
treaty of March 10 which in its closing article declares: 

All treaties, agreements, acts and arrangements touching the Danube 


and its delta are considered as maintained in all their provisions not 
abrogated or modified in the present treaty. 


tumania, however, objected to certain aspects of the treaty and regulation 
(réglement) as derogatory to sovereign territorial control. 

A specially objectionable aspect of the treaty consisted in the announce- 
ment that to Russia would be assigned entire supervision of the Kilian arm of 
the delta, the alleged basis being Article 45 in the Berlin treaty which retro- 
ceded to Russia the Bessarabian territory lost by the Czar in 1856 and 
bounded, according to Article 45, ‘On the west by the mid-channel of the 
Pruth, on the south by the mid-channel (thalweg) of the Kilian arm and the 
river’s mouth at Stary-Stamboul.” 

The designation of Stamboul, however, tended to leave the entire Kilian 
delta in Russian hands since this point is near the delta’s southern edge at 
the point of final discharge. In the end Rumania yielded this. In addition 
to Russia’s claim, however, Rumania declined to accept the provision of 
June 2, 1882, which, in title IV contains a highly detailed plan creating a 
mixed Commission of superintendence for the middle Danube, practically 
placing effective control in the hands of Austria as chairman. This Com- 
mission, therefore, affirmed by Article 7 of the 1883 treaty, remained in- 
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operative through Rumanian disapproval, although the treaty itself secured 
a prolongation of the European Commission’s term of office and extended its 
territorial jurisdiction to be exerted in harmony with Rumanian sovereignty 
from Galatz to Braila. 

In practical results, therefore, prior to the outbreak of the World War, the 
Danube in its upper course from Ulm to Orsova, and in its middle course 
from the Iron Gate to Braila and Galatz, as well as along the comparatively 
brief stretch set apart for special clearance work at the Kazan Pass and that 
of the Iron Gate between Orsova and Moldova, remained subject to the 
territorial jurisdiction of the bordering states, international jurisdiction as 
exerted by the European Commission only being effective on the last hundred 
miles from Braila to the Black Sea. 

In 1914 the opening days of the conflict found the European Commission, 
accordingly, in possession of jurisdictional powers over the river in its so- 
valled maritime course below Braila, the Commission’s seat being at Galatz 
and its membership formed by delegates of France, Germany, Austria- 
Hungary, Great Britain, Italy, Russia, Turkey and Rumania. The Com- 
mission and all its properties enjoyed diplomatic immunity and it was 
privileged to fly its own flag, this latter being a banner in red, white, blue, 
white, and red, the blue band being twice the height of the others and having 
upon it the letters in white “‘C. E. D.”’ Since 1887 the Commission has been 
free from debt and the vast extent of its accomplishment is seen in the 
wonderful straightening of the river, the increase of its navigable depth, 
rising from nine feet in 1856 to twenty-four feet in 1905 at the Sulina mouth. 
Numerous lighthouses have been erected along the river and at the delta, 
two hospitals (one specially intended to meet epidemics) and a fine head- 
quarters building at Galatz have been constructed. It is entirely supported 
by river dues on somewhat the plan of Suez and Panama. 

The functions of the European Commission are at once legislative, 
executive and judicial: the navigation, police and superintendence regu- 
lations as drawn by the Commission constitute the true law of its being and 
rest upon international treaty foundations; in carrying out such regulations 
and in protecting its works in case of necessity, it may call adequate maritime 
force to its assistance as the executive of its tiny domain; while transgression 
of its edicts is brought before a tribunal composed of three delegate-members 
of the Commission and which metes out justice in the last resort. In the 
more than half a century of its existence the selection of the Sulina arm as the 
chief objective of its work has been fully justified, and while the Commission’s 
work became sadly interrupted as hostilities progressed, 1914-1918, with the 
coming of peace and the institution of a new and far more complete system 
of regulation now covering the river’s whole extent an increasingly bright 
future is well assured. 

Immediately upon the conclusion of the Armistice in November, 1918, a 
Commission for the Danube was formed composed chiefly of military 


| 
| 
i 


INTERNATIONAL ORGANIZATION OF THE DANUBE 451 


authorities charged as an initial task with oversight of the transportation and 
provisioning of Allied troops along the river. Together with its more 
military duties, this hastily formed Commission assumed at once the super- 
vision of general navigation with headquarters at Budapest. The Commis- 
sion was of great practical usefulness as an emergency body, but was des- 
tined to become merged a little later in the highly important International 
Commission to be presently examined. 

The Versailles Peace Treaty of June 28, 1919, in Articles 331-353, contains 
a general plan of river navigation for the Elbe, the Oder, the Niemen and the 
Danube from Ulm eastwards. Inspired by the Vienna Final Act of 1815 
these Versailles sections nevertheless advance further and satisfy the best 
aspirations demanded by ideals viewing great rivers as unimpeded highways 
between nations. Speaking broadly, the articles of Versailles in Chapter III 
of Section II, Part XII (Navigation) contemplate three chief ends: (1) The 
drafting by a subsequent international conference of a comprehensive river 
code; to this, the Conference already alluded to as held at Barcelona is 
responsive; (2) The reinstatement of the European Commission in all its 
functions as exercised prior to the war, the invasion of Rumania having 
caused not only a practical cessation of the Commission’s activities but also | 
the destruction of its valuable archives; hence Article 346 of the Versailles 
treaty: 

The European Commission of the Danube reassumes the powers it 
possessed before the war. Nevertheless, as a provisional measure, only 
representatives of Great Britain, France, Italy and Rumania shall con- 
stitute this Commission. 


(3) Finally, the treaty, in Article 347 et seg., institutes, by way of a successor 
to the military Inter-Allied Commission already mentioned, a new body to be 
known as the International Commission of the Danube (Note 3, see Appen- 
dix, p. 457). 

The creation of this International Commission constitutes the most 
important practical result of the river clauses in the treaties of peace. It is, 
in facet, the province of this Commission to impart a truly international 
character to the Danube throughout its entire navigable course. While 
Galatz is appointed to be the seat as heretofore of the European Commission, 
Bratislava in Czechoslovakia will be the official residence for the next five 
years of the new International Commission. Bratislava is a port on the 
Danube situated a few miles only east of Vienna at the Austro-Czechoslovak- 
ian border and at almost the precise geographical centre of the Danube’s 
navigable course. Here the International Commission, removed from Buda- 
Pest, its first meeting place, is finely housed in the Palais Kobourg, the 
former location of the Cable Company near the river; as thus installed the 
Commission and its membership and staff enjoy the privileges of a foreign 
legation. The Commission displays its own flag, blue, white, blue, the 
white band having inscribed upon it in blue the letters “‘C. I. D.” 
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The instrument containing the river’s new regulation consists of a treaty in 
forty-four articles with final protocol of fourteen amendatory and explicative 
articles termed ‘‘Convention instituting the Definitive Statute of the 
Danube.”* Signed at Paris, July 23, 1921, it was finally ratified by all the 
signatory governments June 22, 1922. The Powers represented in the 
framing of the convention are Belgium, France, Great Britain, Greece, Italy, 
Rumania, the Serb-Croat State and Czechoslovakia, ‘‘ with the participation 
of the duly authorized Plenipotentiaries of Germany, Austria, Bulgaria and 
Hungary.”’ 

The convention recognizes a “maritime” and ‘fluvial’? Danube, the one 
consisting of the one-hundred-mile section in charge of the European Com- 
mission, the other embracing the river’s course from Braila to Ulm; the 
difficult section of the river between Turnu-Severin and Moldova, known as 
the Iron Gates and Cataracts, being placed under the care of a committee 
organized by the International Commission with headquarters at Orsova; 
its service is to be carried out under the auspices of Rumania and Yugo- 
Slavia superintended by the Commission. In addition to the actual course 
of the Danube itself the convention, following the peace treaties, declares a 
number of affluent streams internationalized as part of the general Danube 
system, and on the whole extent of this system navigation is to be unre- 
stricted and open to all flags; with respect to the coasting trade, more or less 
of a disturbing element in former years, the convention declares for greater 
freedom. Articles 22 and 23 read as follows: 

Article 22. On the international waterway of the Danube, the trans- 
port of goods and passengers between the ports of separate riparian 
States as well as between the ports of the same State is unrestricted and 
open to all flags on a footing of perfect equality. 

Nevertheless, a regular local service for passengers or for national or 
nationalized goods between the ports of one and the same State may 
only be carried out by a vessel under a foreign flag in accordance with 
the national laws and in agreement with the authorities of the riparian 
State concerned. 

Article 23. The passage in transit of vessels, rafts, passengers and 
goods, whether effected directly or after transhipment or after ware- 
housing, is free on the internationalised waterways of the Danube. 

Traffic in transit shall not be subject to customs duties or other special 
dues based solely on the fact of transit. . . . When the waterway 
forms the frontier between two States, vessels, rafts, passengers and 
goods in transit shall be exempted from all customs formalities. 


As a provisionary regulation the European Commission counts but four 
members representing France, Great Britain, Italy and Rumania; the Inter- 
national Commission for the fluvial Danube is formed, declares Article 8 (in 
accordance with Articles 347 of the Treaty of Versailles, 302 of the Treaty of 
Saint-Germain, 230 of the Treaty of Neuilly, and 286 of the Treaty of 
Trianon), “‘of two representatives of the German riparian States, one repre- 


3 Printed in SuppLEMENT to this JovurNAL, January, 1923 (Vol. 17, No. 1), p. 13. 
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sentative of each of the other riparian States which are, or which may be in 
future, represented on the European Commission of the Danube.” The 
riparian states are Wurtemberg, Bavaria, Austria, Czechoslovakia, Hungary, 
Yugo-Slavia, Bulgaria and Rumania; to these eight must be added France, 
Great Britain and Italy as non-river bordering states, making eleven repre- 
sented on the International Commission. 

In the matter of dispensing justice, an important distinction between the 
powers of the two Commissions is indicated in the convention. The Euro- 
pean Commission, as will be recollected, exerts a judicial cognizance of its 
own both in first instance and on appeal. But the International Commission 
leaves this to the riparian states and to the League of Nations, as appears in 
Articles 30 and 38: 


Article 30. The properly qualified fuctionaries of the Commission 
shall report every offence against the navigation and police regulations 
to the competent local authorities, who are required to apply the 
appropriate punishments and to inform the Commission of the measures 
taken in respect of the offence of which they were notified. 

Each riparian State shall indicate to the Commission the Courts which 
are appointed to deal in first instance and on appeal with the offences 
referred to in the preceding paragraph. The Commission’s representa- 
tive who has reported the offence shall, if occasion requires, be heard 
before these Courts, which should be situated as close to the river as 
possible. 

Article 38. All questions relative to the interpretation and appli- 
cation of the present Convention shall be submitted to the Commission. 
A State which is prepared to allege that a decision of the International 
Commission is ultra vires or violates the Convention may, within six 
months, submit the matter to the special jurisdiction set up for that 
purpose by the League of Nations. A demand for a ruling under the 
aforesaid conditions, based on any other grounds may only be preferred 
by the State or States territorially interested. 

When a State neglects to carry out a decision taken by the Commis- 
sion in virtue of the powers which it holds from the Convention, the 
dispute may be submitted to the jurisdiction referred to in the preceding 
paragraph, in the conditions provided for in the rules of the said 
jurisdiction. 

Again, the administrative functions of the two Commissions differ in this 
that whereas the European Commission exercises, as we have seen, an 
essentially state control within its jurisdictional territory, the International 
Commission finds its chief réle in supervision and correction, since it is the 
states themselves to whom actual executive functions are reserved and which 
have not parted with their sovereign rights. Thus the International Com- 
mission’s duties, while of the last importance, must nevertheless acknowledge 
a circumscribed horizon as will appear from Articles 11 and 12 of the con- 
vention: 

Article 11. On the basis of proposals and plans submitted by the 
riparian States, the International Commission draws up the general 
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programme of important works of improvement which should be carried 
out in the interests of the navigability of the international river system 
and of which the execution may be spread over a period of several years. 
The annual programme of current works of maintenance and improve- 
ment of the waterway is drawn up by each riparian State in respect to 
its own territory and communicated to the Commission which decides 
whether this programme is in conformity with the requirements of 
navigation; if necessary, the Commission may modify the programme. 
The Commission, in all its decisions, shall take account of the technical, 
economic and financial interests of the riparian States. 

Article 12. The work included in these two programmes shall be 
undertaken by the riparian States, each within the limits of its own 
frontiers. The Commission will satisfy itself that the works are carried 
out and that they are in conformity with the relevant programme. In 
case a riparian State is unable itself to undertake the works which relate 
to its own territory, it is obliged to allow the International Commission 
to carry them out under conditions determined by the Commission. 
The Commission may not, however, entrust the execution of works to 
another State unless the section in question of the waterway is a 
frontier in which case the Commission shall decide, having regard to the 
special provisions of the treaties, the manner in which the works shall 
be carried out. 

The riparian States concerned are obliged to afford the Commission 
or the executory State, as the case may be, all necessary facilities for 
carrying out the said works. 

The foregoing brief review of a weighty subject will suggest that the recent 
organization of navigation along the Danube promises to fulfill in its practi- 
cal workings the best ideals of those who in the past sought to elevate the 
theory of river transportation from a local and essentially narrow point of 
view to one which is in harmony with concepts of the international and 
universal. That these ideals will find effective application throughout the 
Danube and other river systems both in Europe and across the seas seems 
well assured and the river clauses of the peace treaties promise to realize the 
best hopes of their authors. 

As these lines are being written the announcement is made (Advocate of 
Peace, May, 1923, p. 198) that the Government of Czechoslovakia is con- 
sidering canal connections between the Elbe, the Oder and the Danube thus 
creating navigable waterways between the ocean waters of North Western 
Europe and the Black Sea and the Orient and opening international highways 
of an extent and purpose only possible through free river navigation. 

If now we glance in a brief summary at the origin and progress of the 
theories above outlined it will be apparent that the basis of modern thought 
touching our subject is to be found in the legal aspect of Roman public 
rivers; these are streams whose flow is of sufficient permanence to serve as a 
means of general inter-communication. Such astream is distinguished from 
a mere torrent hieme fluens. The Digest defines for us public rivers: flumina 
publica quae fluunt ripaeque eorum publicae sunt (Digest, 1. 8. 5. and 43. 12. 
1-3 pr.); such streams are incapable of exclusive private exploitation since 
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they belong, as do highways, to the Roman people and are thus by nature 
common:—fluminum publicorum communis est usus secuti viarum publicarum 
et littorum (Digest, 39. 2. 24. pr.) ; et quidem naturali jure communia sunt omnia 
haec: aér, aqua pro fluens, et mare et per hoc littora maris (Marcian in Digest, 
1.8. 2.1.). Being thus inherently dedicated to the common advantage riv- 
ers are extra commercium and hence are free. 

The freedom is, however, a Roman freedom and available only to inhabit- 
ants of the Roman city-state. It is, nevertheless, founded in a spirit of 
liberality tending to the upbuilding of commerce throughout the empire’s 
vast extent. With the disappearance of Rome as a world-controlling power, 
this concept of enlightened jurisprudence yields to the wholly particularistic 
exploitations of feudalism whose narrow horizons are perforce transformed 
and expanded in the enthusiasm of the French Revolution to comprise the 
world at large. At the Vienna Congress there appears a practical advance 
toward free river navigation through definitive treaty forms announcing an 
emancipation of river traffic to be shared by river-bordering states along the 
Rhine and elsewhere. It was reserved for the fires of the Crimean conflict 
in 1855 to develop from many tentative beginnings a well-conceived plan 
of river-organization springing from international assent and acknowledged 
as a canon of European public (international) law. Adopted in the con- 
ventional adjustments of the recent peace negotiations and as specially 
applied to the Danube, the Rhine and other great rivers, this concept reveals 
the international river-highway as an indestructible element in that world 
progress which must in the end abandon the particular and admit the guid- 
ance of the universal in the conduct of all mutual interests of mankind. 


APPENDIX 
NOTE l 
Vienna Final Act 


Art. CVIII. Les Puissances dont les Etats sont séparés ou traversés par 
une méme riviére navigable s’engagent 4 régler d’un commun accord tout ce 
qui a rapport A la navigation de cette riviére. Elles nommeront a cet effect, 
des commissaires qui se réuniront au plus tard six mois aprés la fin du Con- 
grés, et qui prendront pour bases de leurs travaux les principes établis dans 
les articles suivants. 

Art. CIX. La navigation dans tout le course de riviéres indiquées dans 
l'article préceédent, du point od chacune d’elles devient navigable jusqu’a 
son embouchure sera entiérement libre, et en pourra, sous le rapport du 
commerce, étre enterdite A personne; bien entendu que |’on se conformera 
aux réglements relatifs 4 la police de cette navigation, lesquelles seront 
congus d’une maniére uniforme pour tous, et aussi favorables que possible au 
commerce de toutes les nations. 

Art. CX. Le systéme qui sera établi, tant pour la perception des droits 
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que pour le maintien de la police sera, autant que faire se pourra, la méme 
pour tout le cours de la riviére, et s’étendra aussi, 4 moins que des circon- 
stances particuliéres ne s’y opposent, sur ceux de ses embranchements et 
confluents qui, dans leur cours navigable, séparent ou traversent différents 
Etats. 

Art. CXI. Les droits sur la navigation seront fixés d’une maniére uni- 
forme, invariable, et assez independante de la qualité differente des mar- 
chandises pour ne pas rendre nécessaire un examen détaillé de la cargaison, 
autrement que pour cause de fraude et de contravention. La quotité de ces 
droits qui, en aucun cas, ne pourront excéder ceux existant actuellement, sera 
déterminée d’aprés les circonstances locales, qui ne permettent guére d’ 
établir une régale générale 4 cet egard. On partira, néanmoins, en dressant 
le tarif, du point de vue d’encourager le commerce en facilitant la navigation, 
et l’octroi établi sur le Rhin pourra servir d’une norme approximative. Le 
tarif une fois réglé, il ne pourra plus étre augmenté que par un arrangement 
commun des Etats riverains, ni la navigation grevée d’autres droits quel- 
conques, outre ceux fixés dans le réglement. 

Art. CXII. Les bureaux de perception, dont on reduira autant que 
possible le nombre, seront fixés par le réglement, et il ne pourra s’y faire 
ensuite aucun changement que d’un commun accord, 4 moins qu’un des 
Etats riverains ne voulut diminuer le nombre de ceux qui lui appartiennent 
exclusivement. 

Art. CXIII. Chaque Etat riverain se chargera de |’entretien de chemins 
de halage qui passent par son territoire, et des travaux nécessaires pour la 
méme étendue dans le lit de la riviére, pour ne faire éprouver aucun obstacle 
4 la navigation. Le réglement futur fixera la maniére dont les Etats 
riverains devront concourir 4 ces derniers travaux, dans le cas ou les deux 
rives appartiennent a4 differents Gouvernements. 

Art. CXIV. On n’établira nulle part des droits d’étape, d’échelle ou de 
relache forcée. Quant 4 ceux qui existent déja, ils ne seront conservés qu’en 
tant que les Etats riverains sans avoir égard A |’interét local de l’endroit ou 
du pays ou ils sont établis, les trouveraient nécessaires ou utiles 4 la navi- 
gation et au commerce en général. 

Art. CXV. Les douanes des Etats riverains n’auront rien de commun 
avec les droits de navigation. On empéchera, par des dispositions régle- 
mentaires, que l’exercise des fonctions des douaniers ne mette pas d’entraves 
& la navigation; mais on surveillera par une police exacte sur la rive toute 
tentative des habitants de faire la contrebande 4 |’aide des bateliers. 

Art. CXVI. Tout ce qui est indiqué dans les articles précédents sera 
déterminé par un réglement commun qui renfermera également tout ce qui 
aurait besoin d’étre fixé ultérieurement. Le réglement une fois arrété ne 
pourra étre changé que du consentement de tous les Etats riverains, et ils 
auront soin de pourvoir 4 son exécution d’une maniére convenable et adaptée 
aux circonstances et aux localités. 
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NOTE 2 
Treaty of Berlin 


Article 52. Afin d’accroitre les garanties assurées A la liberté de la navi- 
gation sur le Danube, reconnue comme étant d’interét européen les Hautes 
Parties contractantes décident que toutes les forteresses et fortifications qui 
se trouvent sur le parcours du Fleuve depuis les Portes de fer jusqu’A ses 
embouchures seront rasées et qu’il n’en sera pas élevé de nouvelles. Aucun 
bAtiment de guerre ne pourra naviguer sur le Danube en aval des Portes de 
fer, Al’exception des batiments légers destinés 4 la police fluviale et au service 
des douanes. Les stationnaires des Puissances aux embouchures du Danube 
pourront remonter jusqu’’ Galatz. 

Article 53. La Commission Européene du Danube, au sein de laquelle la 

toumanie sera representée, est maintenue dans ses fonctions et les exercera 

dorénavant jusqu’A Galatz dans une compléte independance de |’autorité 
territoriale. Tous les traités, arrangements, actes et décisions relatifs 4 ses 
droits, priviléges, prérogatives et obligations sont confirmés. 

Article 54. Une année avant l’expiration du terme assigné a la durée de la 
Commission Européene les Puissances se mettront d’accord sur la prolonga- 
tion de ses pouvoirs ou sur les modifications qu’elle jugerait nécessaires d’y 
introduire. 

Article 55. Les réglements de navigation, de police fluviale et de sur- 
veillance depuis les Portes de fer jusqu’A Galatz seront élaborés par la Com- 
mission Européenne assistée de délégués des Etats Riverains et mis en 
harmonie avec ceux qui ont été ou seront édictés pour le parcours en aval de 
Galatz. 

Article 56. La Commission Européene du Danube s’entendra avec qui de 
droit pour assurer l’entretien du phare (light house) sur l’ile des Serpents. 

Artilee 57. L’exécution des travaux destinés 4 faire disparaitre les obsta- 
cles que les Portes de fer et les Cataractes opposent 4 la navigation est con- 
fiée a l’Autriche-Hongrie. Les EtatsR iverains de cette partie du fleuve 
accorderont toutes les facilités qui pourraient étre requisées dans l’intérét des 
travaux. 

Les dispositions de l’article 6 du Traité de Londres, du 13 mars 1871, 
relatives au droit de percevoir une taxe provisoire pour couvrir les frais de 
ces travaux, sont maintenues en faveur de |’Autriche-Hongrie. 

NOTE 3 
Treaty of Versailles 
Following are the more important river clauses of the Versailles Treaty: 
ARTICLE 331 
The following rivers are declared international: 


the Elbe (Labe) from its confluence with the Vitave (Moldau), and the 
Vitava (Moldau) from Prague; 
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the Oder (Odra) from its confluence with the Oppa; 

the Niemen (Russtrom-Memel-Niemen) from Grodno; 

the Danube from Ulm; 
and all navigable parts of these river systems which naturally provide more 
than one State with access to the sea, with or without transshipment from one 
vessel to another; together with lateral canals and channels constructed 
either to duplicate or improve naturally navigable sections of the specified 
river systems, or to connect two naturally navigable sections of the same 
river. 

The same shall apply to the Rhine-Danube navigable waterways, should 
such a waterway be constructed under the conditions laid down in Article 
353. 

ARTICLE 332 

On the waterways declared to be international in the preceding Article, 
the nationals, property and flags of all Powers shall be treated on a footing of 
perfect equality, no distinction being made to the detriment of the nationals, 
property or flag of any Power between them and the nationals, property or 
flag of the riparian State itself or of the most favored nation. 


ARTICLE 335 

No dues of any kind, other than those provided for in the present Part 
shall be levied along the course or at the mouth of these rivers. 

This provision shall not prevent the fixing by the riparian States of 
Customs, local octroi or consumption duties, or the creation of reasonable 
and uniform charges levied in the ports, in accordance with the public 
tariffs, for the use of cranes, elevators, quays, warehouses, etc. 


ARTICLE 336 

In default of any special organization for carrying out the works connected 
with the upkeep and improvement of the international portion of a navigable 
system, each riparian State shall be bound to take suitable measures to 
remove any obstacle or danger to navigation and to ensure the maintenance 
of good conditions of navigation. 

If a State neglects to comply with this obligation any riparian State, or any 
State represented on the International Commission, if there is one, may 
appeal to the tribunal instituted for this purpose by the League of Nations. 


ARTICLE 338 
The régime set out in Articles 332 to 337 above shall be superseded by one 
to be laid down in a General Convention drawn up by the Allied and Asso- 
ciated Powers, and approved by the League of Nations, relating to the 
waterways recognized in such Convention as having an international 
character. This Convention shall apply in particular to the whole or part of 
the above-mentioned river systems of the Elbe (Labe), the Oder (Odra), the 
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Niemen (Russtrom-Memel-Niemen), and the Danube, and such other parts 
of these river systems as may be covered by a general definition. 


ARTICLE 347 
From the point where the competence of the European Commission ceases, 
the Danube system referred to in Article 331 shall be placed under the 
administration of an International Commission composed as follows: 


Two representatives of German riparian States; 

One representative of each other riparian State; 

One representative of each non-riparian State represented in the future 
on the European Commission of the Danube. 

If certain of these representatives cannot be appointed at the time of the 
coming into force of the present Treaty, the decisions of the Commission 
shall nevertheless be valid. 

ARTICLE 348 

The International Commission provided for in the preceding Article shall 
meet as soon as possible after the coming into force of the present Treaty, and 
shall undertake provisionally the administration of the river in conformity 
with the provisions of Articles 332 to 337, until such time as a definite 
statute regarding the Danube is concluded by the Powers nominated by the 
Allied and Associated Powers. 

ARTICLE 350 

The mandate given by Article 57 of the Treaty of Berlin of July 13, 1878 to 
Austria-Hungary, and transferred by her to Hungary, to carry out works at 
the Iron Gates, is abrogated. The Commission entrusted with the adminis- 
tration of this part of the river shall lay down provisions for the settlement of 
account subject to the financial provisions of the present Treaty. Charges 
which may be necessary shall in no case be levied by Hungary. 


ARTICLE 351 


Should the Czecho-Slovak State, the Serb-Croat-Slovene State or Ru- 
mania, with the authorization of or under mandate from the International 
Commission, undertake maintenance, improvement, weir, or other works on 
a part of the river system which forms a frontier, these States shall enjoy on 
the opposite bank, and also on the part of the bed which is outside their 
territory, all necessary facilities for the survey, execution and maintenance 
of such works. 

ARTICLE 353 


Should a deep-draught Rhine-Danube navigable waterway be con- 
structed, Germany undertakes to apply thereto the régime prescribed in 
Articles 332 to 338. 
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THE RHINELAND COMMISSION AT WORK 


By Rosert E. 


Late a Legal Adviser, High Commission, Coblence, and American Member, 
Legal Committee 


Unique among the governing bodies of the world today, controlling in 
large measure about thirty-one thousand square kilometers of the former 
German Empire with a population exceeding six million inhabitants, the 
Interallied Rhineland High Commission, the supreme representative of the 
Allied and Associated Powers within the occupied territory, presents to the 
student of administrative law much that is enlightening, interesting and 
valuable. In this branch of jurisprudence, so highly developed among 
continental European nations, America has not specialized to any marked 
degree, and indeed the same may be said of Great Britain. The High Com- 
mission—referred to hereinafter for the sake of brevity as the Commission— 
is the antithesis of the legal doctrine enunciated by Montesquieu and so 
readily accepted by the framers of our own Constitution: the triune dis- 
tribution of power, the separation of governmental authority into executive, 
legislative and judicial departments, each distinct and independent of the 
others, yet all so correlated as to make one consistent, harmonious and 
logical system of government. The Commission itself exercises executive, 
legislative and judicial authority, and not infrequently issues its adminis- 
trative mandates, enacts important and far-reaching ordinances, and re- 
views, as would an appellate court, the action of a German civil or criminal 
court at one and the same sitting. And it must be said with entire frankness 
that it does all these things well. Perhaps its limited personnel—men, how- 
ever, of exceeding high mental and statesmanlike qualities—is responsible 
for much of its success. Be that as it may, the excellence of its adminis- 
tration is another proof that the “form” of a government is not the thing 
which counts, but the results of that government’s action. 


For forms of government let fools contest, 
Whate’er is best administered is best. 


Pursuant to Articles II and V of the Armistice Agreement of November 
11, 1918, the territory on the left bank of the Rhine was occupied by the 
“Allied and United States Armies of Occupation,” assured by garrisons 
holding the principal crossings (Mayence, Coblence and Cologne), together 
with the bridgeheads at these points of a thirty kilometer radius on the right 
bank, and by garrisons holding the strategic points of the area. In addition, 
on the right bank of the Rhine, there was reserved a neutral zone between 
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that river and a line drawn parallel to the bridgeheads and the river, ten 
kilometers distant from them, and extending from the Dutch to the Swiss 
frontier. 


MILITARY AND CriviL CONTROL 


From December 1918 to January 10, 1920, when the Treaty of Versailles 
entered into effect, the territory in question was occupied in a military sense, 
in accordance with the laws and usages of war, by the Allied armies afore- 
mentioned, under Marshal Foch, Commander-in-Chief of the Allied Armies 
of Occupation. The territory for administrative convenience was divided 
into four zones—Belgian, British, American and French, with headquarters, 
respectively, at Aix-la-Chapelle, Cologne, Coblence and Mayence. In each 
zone the commanding general was the sole authority. This régime con- 
tinued about thirteen months, ending on January 10, 1920. On that date 
the governing control of the occupied territory became vested in a civilian 
body, the Commission, aforementioned, by virtue of a convention annexed 
to the Treaty of Versailles, commonly referred to as the “ Rhineland Agree- 
ment.’’ Thus, it happens, the occupied territory has known two forms of 
occupational control within the brief space of little more than four years: 
first, military occupation; second, government by a civil commission. In 
truth, it is no exaggeration to say that the American zone was under both 
military and civil control coincidentally for almost two years. This followed 
because the American Forces in Germany remained a unit of occupation 
under the rights conferred by the original Armistice Agreement and its 
subsequent amendments, after Belgium, France and Great Britain had 
abandoned automatically that patent upon the entry into operation of the 
Treaty of Versailles and of the Agreement, aforementioned, thereto annexed. 

Since the United States had not ratified the Treaty of Versailles, the 
American Government could not acquire official representation in the High 
Commission; but since its troops were in the Rhineland under the Armistice 
terms, the Government suffered them to remain with the commanding 
general, Major General Henry T. Allen, as an “unofficial observer.”’ This, 
however, did not prevent the United States from participating fully in the 
affairs of the Commission. From the beginning to the end America’s repre- 
sentative sat with the Commission, but unofficially and without vote. He 
enjoyed the right to discuss every question that came before it, and to ex- 
press his views and his Government’s instructions, if any. The latter were 
seldom voiced; for, as previously stated, his réle was that of an observer. 
His opinion was not only welcomed but respected, and no meeting was held 
without him or his deputy. America shared uniformly with her Allies in 
representation on all committees and other agencies of the Commission. 
Notwithstanding this apparent cooperation, the commanding general 
asserted his rights under the Armistice and held himself free to accept or 
negative, so far as his zone was concerned, any action of the Commission. 
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If he approved such he ratified it by translating it into a general order which, 
upon publication, bound legally every resident within his zone. This policy 
was maintained for almost two years, or until the ratification of America’s 
separate treaty with Germany, the commanding general of the American 
Forces practically controlling his zone under military law, issuing his own 
special orders as occasion required, and punishing violations of same in his 
military courts, styled Superior Provost Courts, two of which were estab- 
lished. The theory upon which this policy was based was that until peace 
had been declared officially between America and Germany these countries 
were still at war. 

This situation led to speculation not only among the inhabitants and 
German officials in the American zone, but among the personnel of the 
Commission and of the American Forces, as to the dominant authority 
therein. As a result, the Commission was deprived in some degree of the 
privileges and dignity enjoyed under the Rhineland Agreement, by the 
assertion of rights independent of the Commission and of that agreement; 
while it could have been and probably was construed by some as an indication 
of a schism among the Allied ranks in Coblence. This latter possibility was 
not lost to sight by German propagandists seeking to thwart the will of the 
Commission, to belittle its measures and rulings, to retard if not to avert 
payment of reparations, and to wreck the Treaty of Versailles. Nothing 
constructive was achieved by this policy of aloofness, which tended to 
weaken the solidarity and unity of the Allied forces, so essential to the 
successful outcome of the occupation, while, contrariwise, it embodied poten- 
tial possibilities for mischief through ignorant or perverted German mis- 
construction. 


ORDINANCES OF THE COMMISSION 


The Commission was intended originally “to consist off our members 
representing Belgium, France, Great Britain and the United States.”’ As 
previously stated, it was never so organized and is functioning today with 
only three members. These representatives enjoy diplomatic privileges and 
immunities. The Commission is an extraordinary body with far-reaching 
powers. It issues ordinances, which, upon publication, have the force of 
law, “for securing the maintenance, safety and requirements of the Allied 
and Associated forces.”’ This limitation as to maintenance, safety and re- 
quirements, seemingly is a restriction upon the power or jurisdiction of the 
Commission, and was intended so to be by the framers of the Rhineland 
Agreement. Indeed, in the latter it is provided that the civil administration 
of the provinces, government departments, urban circles, rural circles and 
communes in occupied territory shall continue under German law and in the 
hands of the German authorities, except where the Commission may be 
forced to adapt that administration to the needs and circumstances of mili- 
tary occupation. In like manner, German courts retain their civil and 
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criminal jurisdiction, except as against (a) the Allied and Associated per- 
sonnel, who are subject exclusively to military jurisdiction; and (b) one who 
commits an offense against the persons or property of the Allied and Asso- 
ciated forces. However, in this case jurisdiction may be conferred upon the 
German courts. Hence, the civil authorities and the courts throughout the 
occupied territory have continued to function with but little interference on 
the part of the Commission. 

While the occupation at first glance would seem to affect only in slight 
degree the ordinary routine of German governmental administration, and 
to leave it practically unchanged, such is not the case. The elasticity of the 
phrase, ‘‘maintenance, safety and requirements of the Allied and Associated 
forces,’”’ the root of all legislative power of the Commission, gives it practi- 
cally carte blanche in the way of enacting legislation. The ordinances of the 
Commission are binding upon all German authorities, who in addition to 
prosecution for disobedience thereto, may be suspended from or deprived of 
office, or expelled from the occupied territory. This is a provision with 
teeth. All German laws or general regulations before becoming operative 
in occupied territory must be submitted to the Commission, which thereupon 
or subsequently may modify, suspend temporarily, or prohibit the same. 
The Commission reserves the right to establish such courts as it may con- 
sider necessary, and exempts its own personnel from the criminal jurisdiction 
of German or Allied courts. Should a case be left to the German courts by 
the military authorities, for an offense against an ordinance of which the 
German authorities had first taken cognizance, the German court in question 
must inform the Commission of its action within eight days; and monthly 
returns of all such cases must be furnished in addition. At that, the Com- 
mission reserves the right at any stage of such a case to transfer it to another 
court. It reserves the right to pardon an offender or commute or reduce any 
sentence imposed by a German court in exercise of jurisdiction conferred on 
it by an ordinance; to supervise German prisons; and to designate the prison 
in which a sentence shall be served. 


IMMUNITY IN CERTAIN CASES 


With reference to immunity extended for certain transactions during the 
armistice period, the Commission exercises the power of an appellate tribunal 
of last resort. These transactions may be commercial, financial, adminis- 
trative, or political, and the immunity extends to individuals, firms, or 
corporations. Provided the act complained of was entered into or carried 
out in occupied territory during the period of the armistice, “with the ex- 
press or implied permission of the Allied authorities,’ the Commission for- 
bids the entry of judgment or the taking of punitive measures, whether 
judicial or administrative by the German authorities. One desiring to 
claim the benefit of this immunity must put forward his claim to the German 
court or authority having cognizance of the matter before raising any other 
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defence. Such court or authority shall thereupon adjudicate upon the claim 
and shall suspend all other proceedings in the case pending a final decision 
thereon. Should the claimant’s plea be negatived by the German court or 
authority, he may appeal to the Commission within eight days from the 
date of such ruling, whereupon the Commission will decide the matter. 

In accordance with the principles of law governing military occupation 
during the period of the armistice, many German laws, imperial and state, 
as well as numerous general trade, commercial and financial regulations were 
suspended in the various zones of occupation by order of the respective 
military commanders. Nothing like unanimity prevailed in this respect. 
Laws suspended in one zone were recognized as operative in other zones, 
probably due to different prevailing conditions. To understand this situa- 
tion it is necessary to recall two indubitable facts. First, following the close 
of the war and, indeed, throughout the entire period of the armistice, in 
occupied territory stocks of all kinds of supplies were either very low or had 
totally vanished; secondly, Germany’s system of trade regulation was so 
complicated and restrictive as virtually to prohibit either imports or exports. 
The zone commanders suspended the law regarding import and export 
licences and numerous related trading regulations in order to expedite the 
movement of goods and to benefit an exceedingly straitened, if not an ex- 
hausted, population. As a prominent British official once remarked to the 
writer: 

We regarded the occupied territory at that time for trading purposes 
as if it were part of France and Belgium. We dealt with the situation 
as if the Rhine was the frontier of these countries, and we suspended 
practically all laws that restricted the free movement of goods into or 
out of the occupied territory. About the only German regulation that 
was recognized in the British zone was a sanitary provision for the sale 


of fish. 


Much free trading in the territory followed, which resulted in numerous 
prosecutions against the German traders by German authorities after the 
armistice period had ended, and, in turn, in appeals in practically every case 
to the Commission. In these circumstances it was incumbent upon the 
Commission to uphold the status quo ante with relation to commercial and 
financial transactions and as well to extend immunity to Germans who had 
obeyed orders of the military authorities, which may have been in conflict 
with existing German laws or regulations, and to persons whose political 
views or actions found expression at a time when unbridled licence of speech 
and action was rampant throughout Germany, as it has continued to be in 
Bavaria. 

Tue Lecat CoMMITTEE 


When the Commission is seized of an appeal in the manner indicated, re- 
quest is sent to the German authorities for the dossier in the case, and the 
matter is then referred to the Legal Committee of the Commission for ex- 
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amination and recommendation. This Committee consisted of four lawyers, 
American, Belgian, British and French, respectively, who prepared all or- 
dinances and instructions, examined all appeals, served on judicial commis- 
sions, and acted as legal advisers to the Commission. To expedite the dis- 
position of these appeals the Commission divided the Legal Committee into 
two sections: Section I, the British and French members, to examine appeals 
from the British or French zone; Section II, the American and Belgian mem- 
bers, to examine appeals from the American or Belgian zone. If the section 
members concurred in the disposition of an appeal, their recommendation 
and findings were transmitted directly to the Commission for final action. 
Should they fail to concur, the appeal was placed upon the agenda of the 
Legal Committee for examination and discussion de novo by the four members 
whose opinion—opinions in case of a disagreement—was transmitted to the 
Commission, who took final action in the matter. This was then communi- 
cated to the German authorities and if in favor of the appellant ended the 
proceedings. It did not follow invariably that the appeal was sustained. 
The German court was frequently directed to continue its proceedings 
against the appellant. Since the withdrawal of the American representation 
any such appeals are examined by the full Legal Committee. 


A DovustTFruL ORDINANCE 


Immunity is further extended by the Commission to persons who had been 
threatened or been the object of any penalty at the hands of any German 
authority or court by reason of any service rendered by such persons or on 
account of their relations with the Allied authorities. When reasonable 
cause is shown to the Commission in such cases cognizance of the appeal is 
immediate. This is perhaps the one ordinance of the Commission open to 
question as to its constitutionality. A grave doubt as to the right of the 
Commission to issue this ordinance cannot be ignored. It seems to bear no 
connection with the “‘maintenance, safety and requirements of the Allied and 
Associated forces,’’ to secure which the Commission is empowered to issue 
ordinances. From its language it is clear that it has no relation to the Allied 
and Associated personnel, who are already removed from German jurisdic- 
tion. In these aspects the ordinance in question seems an unauthorized 
divestment of German jurisdiction. 

The Commission will not permit superior German judicial authority, 
acting under paragraph 15 of the German criminal code, to remove a case 
from a court sitting in occupied territory to a court in unoccupied territory, 
if such a transfer would prevent the application of any of its various ordi- 
nances extending immunity. The Commission’s decision in such a case is 
binding on all judicial or administrative authorities and on all the parties 
involved. In case a person under arrest claims the benefit of immunity 
extended by the Commission his transfer out of occupied territory is likewise 
forbidden without the permission of the Commission. Any official ordering 
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such a transfer without this permission is liable to prosecution and imprison- 
ment. And no judicial or police authority in unoccupied Germany may 
effect an arrest, search, seizure or confiscation in occupied territory without 
the intervention of the competent German authority therein, who shall be 
responsible for any such action. German employees in the service of the 
forces of occupation are exempt from attendance before a German court as 
witnesses when the evidence sought to be obtained from them relates to their 
official duties, or when the court before which they are summoned is situated 
in unoccupied Germany. 


SpecIAL JUDICIAL COMMISSIONS 


If the Commission on the one hand at times divests the German courts of 
jurisdiction as shown, it permits them to hear and to determine civil actions 
brought by or against any of the Allied personnel according to German law. 
In exceptional cases, owing to their character or the status of the persons 
named as parties, the Commission reserves the right to make disposition 
itself. Appeals may be made in such civil cases to the Commission for want 
of jurisdiction or because of an alleged miscarriage of justice. During the 
writer’s service with the Commission four such appeals were taken by Allied 
personnel from decisions of German courts. In each case a “special judicial 
commission” appointed by the Commission, after hearing and argument, 
recommended the rejection of the appeal, which the Commission promptly 
approved. This is creditable alike to the German courts and the Commis- 
sion: to the former for having rendered just decisions, and to the latter for 
disregarding the character or status of the appellant and resting its action 
wholly upon the law and the facts. 

But it is merely characteristic of the Commission, which, while ever en- 
deavoring to be fair, is withal firm in asserting its rights and in attaining the 
ends of its institution. Great Britain’s High Commissioners—in order of 
appointment and succession: Sir Harold Stuart, Mr. Arnold Robertson and 
Lord Kilmarnock—have been scrupulous in interpreting strictly the provi- 
sions of the Rhineland Agreement and in respecting the rights of the German 
Government in occupied territory. Experienced and capable statesmen, all 
of them, they have served the British Foreign Office with credit and dis- 
tinction in the Rhineland. This is also true of the French and Belgian 
representatives. Monsieur Paul Tirard, President of the Commission, 
representing France, is a distinguished jurist of brilliant mind, mature 
judgment, clear vision and remarkable control. He is a tireless worker and 
master of any issue before him. His summary of the facts is thorough and 
his conclusion convincing. The antithesis of his chief in temperament 
Monsieur Roussellier, the Deputy High Commissioner for France, is simi- 
larly a leader among the Republic’s great administrative lawyers. Incisive, 
logical, resourceful, able in debate and fertile in argument, he probably 
possesses the keenest mind in the Commission. It merely suffices to name 


me 


3 
| 

4 


THE RHINELAND COMMISSION AT WORK 467 


Belgium’s High Commissioner, Baron Edouard Rolin-Jaequemyns, for every 
well informed lawyer to recall his unquestioned preeminence in the arena of 
international law and his learned and valuable contributions to the literature 
of our profession for more than thirty years. With such men as these at the 
helm in Coblence, evenhanded justice in the administration of the Commis- 
sion’s affairs ought reasonably to be expected. 


ContTroL Over GERMAN OFFICIALS 


The Commission, believing wisely that the security of the armies of oc- 
cupation depends largely upon the attitude and conduct of German officials 
in the occupied territory, requires by ordinance a report of the death, resigna- 
tion, dismissal or transfer of any such official and also a report of all official 
appointments whether temporary or permanent with certain pertinent par- 
ticulars concerning the appointees. Should the Commission so desire it may 
veto the appointment of any German official, either absolutely or provi- 
sionally. It may also remove from office an official if in its opinion such 
action is necessary for the security for the troops of occupation; or if such 
official fails or refuses to conform to the ordinances of the Commission. 
Officials removed from office are served with the charges against them in 
writing and are permitted to offer a defence. Pending the consideration of 
such a defence, an accused official may be suspended. Officials subject to 
these provisions include police, gendarmerie, customs, teachers, burgomas- 
ters, state, provincial and communal public servants, postal, telegraph and 
telephone personnel, prison directors and penitentiary workers, and all 
personnel of the former military administrations continuing to work as 
civilian organizations. Numerous appointments have been vetoed and in 
some cases Officials have been removed by order of the Commission. 

The movement of persons throughout the zones of occupation is another 
subject to which the Commission early addressed itself. German residents 
are required to furnish themselves with identity cards. Persons of the 
nationality of the troops of occupation may enter the occupied territory 
armed with a passport or a safe conduct properly endorsed by their national 
authorities. Germans coming from countries other than Germany or na- 
tionals other than those of the troops of occupation must present passports 
properly endorsed by their national authorities to the German authorities 
in occupied territory for their further endorsement, and the latter must 
report the arrival of such persons to the Kreis representative of the Commis- 
sion. Departure from the occupied territory is unrestricted for Allied 
nationals. Should the Commission, however, regard the presence of any 
person in occupied territory as dangerous to the security of the troops of 
occupation it may order his or her deportation. Such deportations have 
been numerous, including persons of both sexes and occasionally of Allied 
nationality. 
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ENLARGING JUDICIAL AUTHORITY 


The Commission has enacted two unusual ordinances with relation to its 
judiciary, one to empower criminal courts to order forfeitures; the other to 
enable a trial judge to take into consideration the intent of the accused and 
the extenuating circumstances in general. To an American lawyer this 
latter enactment would seem superfluous, but it was necessary to adopt it to 
meet certain rigid regulations governing French military courts. The pro- 
vision as to forfeiture enables the court to order the forfeiture, destruction, 
or delivery to the person entitled thereto, of any article found in the posses- 
sion of an accused who has been convicted of an offence against an ordinance, 
if the possession of the article in question was contrary to an ordinance, or in 
the opinion of the court was used, or was intended to be used, in the com- 
mission of the offence charged. The court is given a wide discretion, truly. 

Political meetings cannot be held unless forty-eight hours’ notice has been 
given to the Kreis representative in writing, stating in addition the names of 
the organizers and the objects of the meeting. The Commission may pro- 
hibit the meeting—and frequently has done so—if it considers it advisable 
for the safety of the occupying authorities. The Kreis representative in 
certain contingencies may dissolve a meeting authorized. Industrial dis- 
putes are managed in a commendable and practical manner by the Commis- 
sion. It appoints a Board of Conciliation of three members, to whom both 
disputants must first present their grievances and await a recommenda- 
tion therefrom before—in the event of a rejection—declaring a lock-out or 
strike. In the latter case the Commission reserves the right to interfere 
itself; but its Conciliation Boards function admirably and render constructive 
service. An economic issue of great moment to the forces of occupation 
was the barefaced policy of trades and merchants to overcharge them for 
purchases of all kinds. This the Commission terminated by an ordinance, 
which prohibited a higher price being demanded from a member of the 
occupation for any commodity or article of purchase than that “usually 
charged to the German public.” Numerous prosecutions and convictions 
under this ordinance remedied a very irritating situation. 

Offending newspapers, pamphlets, publications, printed matter, writings, 
pictures, music, cinematographic films, theatrical performances, pantomimes, 
readings, recitations, concerts, lectures or similar public manifestations, 
are banned in the occupied territory. Temporary suspensions of three 
months in the case of offending newspapers may eventually become an in- 
definite suspension or exclusion. All offending matter may be seized and 
producers, or performers, arrested and tried before a military court. The 
buildings used for offensive performances may be closed for periods not ex- 
ceeding three months each. Editor, publisher and printer are alike responsi- 
ble for the publication of an offensive article, and the editor is deemed to be 
the author when the true author is unknown. 
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The High Commission has functioned now for three and one-half years, 
and it may be said of its endeavor in that period that it has rendered the 
burden of occupation as light as possible. It has maintained peace and 
order, safeguarded the public and private liberties of the inhabitants, averted 
industrial derangement, and conducted its operations in consonance with the 
spirit of the Rhineland Agreement and the instructions of the Allied Govern- 
ments. With affairs covered by the treaty it has no concern, relatively 
speaking, nor has it ever made them or tried to make them its business. 
Toward the attitude of the German people or the German Government as to 
reparations and kindred issues, the High Commission is ever silent and never 
resentful. No measure taken by it, within the period cited, bears the mark 
of retaliation or reprisal. It abides by the measure given it in the Rhineland 
Agreement: to issue ordinances whenever necessary for the maintenance, 
safety and requirements of the Allied and Associated forces, and its work 
may well challenge criticism. 
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INTERNATIONAL TRAFFIC LAW: ITS FORMS AND 
REQUIREMENTS 


By Dr. jun. Ernst HOLLANDER 
of Berlin 


I. FORMS OF INTERNATIONAL LAW 


Traffic and trade among peoples are the prerequisites to any international 
law. Essentially distinct from them, however, are the right of peoples to 
traffic and trade with each other and the rules of law governing such inter- 
national traffic. The aggregate of these rules constitutes the international 
traffic law.! 

For a hundred years or longer there have been legal rules regulating inter- 
national traffic, but in no case was any attempt made to cover more than 
specific questions as they presented themselves for solution, no need being 
felt as yet among the peoples for a systematic regulation of the law as a whole. 

It was not until recently that the steadily increasing volume of trade 
among the peoples, on the one hand, and political, economic and financial 
complications on the other rendered it imperative to approach this particular 
group of laws from an international viewpoint. Two questions in particular 
arose which, while at least one of them was by no means new, stirred up a 
violent commotion all over the world, and which have come to assume 
international significance, viz: the Lusitania case and the Dardanelles prob- 
lem. The universal interest evinced in these two questions is proof con- 
clusive of the necessity for taking up the question whether the peoples of the 
world have a right to enter into communication with each other, and if so, on 
what conditions. 

The close of the war has irrevocably recognized the right of the peoples to 
enter into international communication, which right may be restricted during 
a war, but cannot be curtailed. Butif such aright of the peoples is admitted, 
then it follows that rules of law must be established enabling the peoples to 
exercise their traffic rights. 

The rules of international law will have to be both positive, 7. e., in the 
form of injunctions, and negative, that is, prohibitions, for the purpose of 
either facilitating traffic or preventing obstructions to it. Such obstructions 
may be the result of measures taken by individual states, and to demand 
their complete elimination would be tantamount to destroying the sovereign 
rights of the states involved. Accordingly, all that can be attempted at the 


1“The right of international communication is derived from the very essence of the 
International Community, and is a basis of international law.” (Internoscia, ‘“‘ New Code of 
International Law,” No. 99.) 
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present time is some compromise between the needs of international traffic 
and the justified interests of the individual states. 

This introduces into the consideration of our subject the important 
element of the “needs of international traffic,” which is of the greatest 
significance for the positive rules of international traffic law (7. e., those 
appearing in the forms of injunctions). These needs essentially determine 
the positive rules and, besides, have an important bearing on the negative 
ones. So, before establishing the rules of law, we shall have briefly to 
consider the needs of international traffic. 

There are four requirements of modern traffic: It should be as evenly 
distributed as possible. It should be as uniform as possible. It should 
cover the longest possible distances, and it should adapt itself to the peculiar 


features of the available means of transportation. 


Traffic is the interrelation between the route of transportation, the means 
of transportation and the goods in course of transportation. Its object is to 
carry the largest possible volume of goods over the smallest possible number 
of routes with the least possible means of transportation. It stands to 
reason that this object can be the more readily attained, the more uniformly 
the goods can be moved over the various routes with the various means of 
transport and at the various times. Any attempt at organization and 
regulation on these lines will naturally be confined within somewhat narrow 
limits, at the same time, it is bound to become both more practicable and 
more efficient as the number of routes and means of transportation is 
increased. Within their respective fields of operation individual forwarding 
enterprises have for the benefit of their own business interests accomplished 
the greatest attainable uniformity in the distribution of traffic over their 
several routes. So, what still remains to be done today in the way of 
equalizing and adjusting will have to be done between the respective traffic 
systems of the various carrying concerns, such of them as may thereby 
be placed at an initial disadvantage to be indemnified by suitable compen- 
sations. The best example of such a distribution of traffic among a number 
of transportation interests was furnished by the Atlantic steamship pool 
before the war. 

Barring a few exceptions occasioned by physical causes, the manner in 
which each branch handles its traffic is uniform all over the world. It is, 
therefore, most important for the interests of traffic that conditions under 
which it has to be handled, should likewise be as uniform as possible. Any 
deviation, unless justified by special causes, is a handicap requiring special 
knowledge and experience and reducing profits. It is not merely accidental 
that the largest and most uniformly organized forwarding concerns generally 
yield the largest profits. 

The longer the distance covered by a transport, the more profitable the 
latter will prove. This is due to the fact that in the course of every trans- 
portation a certain amount of unproductive work is required, especially 
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carting to and from stations, loading, unloading and reloading, and the ratio 
of percentage such unproductive work bears to the total work done in the 
course of a given transportation decreases proportionately as the distance 
over which the goods are carried increases. It is this unproductive work 
that requires comparatively much time and expense, whereas the moving 
proper is done, relatively, in a short time and at little cost. That the 
carrying business is actually more profitable over long distances is demon- 
strated by the fact that there are any number of sliding rate tables on a 
decreasing scale, but probably none fixing rates at an increasing ratio for 
increasing distances. 

That every branch of the carrying business should utilize the particular 
means of traffic best suited to its peculiar features is a requirement that has 
been particularly emphasized in the more recent past. The ocean going 
steamship, it is true, will rarely enter into competition with other means of 
traffic, because there are not many transports leaving a choice between a sea 
route and an overland road. All the more frequently are the other means of 
transportation brought into competition with each other. Among them 
aircraft are eminently suited for fast service, while motor vehicles—except- 
ing, of course, those that are built for pleasure only—are best adapted to 
minor traffic, especially over short distances, serving besides for cartage in 
connection with other means of conveyance. Among the remaining 
branches of traffic the railroad is the fastest and more reliable, while 
interior shipping is cheaper, requiring less labor and fuel, and is, besides, 
better suited for transporting bulk goods. 

From these needs of international traffic the rules of international traffic 
law are developed. Those that are negative (7. e., prohibitions) call for the 
regulation of obstructions to traffic, with a view to reducing them to a 
minimum, while the positive rules (7. e., those appearing in the form of 
injunctions) primarily call for the greatest attainable standardization of 
each branch of traffic, and in the second place for proper distribution and 
adaptation among the various branches. In both respects useful and 
valuable results have already been accomplished by international agreements. 
It is the duty of the Law Association to further and systematically lead up to 
such agreements and it would be extremely desirable that some definite 
stand on principle should be taken by the Association toward these important 
questions. 


II. NEEDS OF INTERNATIONAL TRAFFIC LAW 


A. Negatively, regulation by international traffic law should primarily 
cover the following matters: 

1. Passport Matters. To make passports and visas compulsory is a right 
inherent in the sovereignty of individual states. A restriction of compulsory 
passports to the modicum prevalent before the war would be extremely 
desirable, but is practically out of the question at the present time. There 
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should, however, be no let up in the efforts to have the obligatory passport 
system restricted, and passport unions between different states should be 
encouraged. What does appear feasible, however, is to have the passport 
regulations of the various states made as uniform as possible and to have 
visas granted which are valid for all countries, by a commission acting by 
authority of the entire body of diplomatic representatives accredited to the 
country at the time of issuing the passport. In this connection each state 
would, of course, have the right to object to the issuance of certain visas for 
its territory, reserving, for instance, the right to grant “‘national” visas to 
specific classes of applicants, and besides it could take exception to visas 
actually granted, on the ground that they were obtained by fraud. In any 
event, even with such limitations, the scheme would greatly facilitate the 
issuing of passports and visas. 

The visa, when issued, should automatically include permission to stay in 
the country for a certain length of time, say a month, whereas a longer 
sojourn would be subject to special permission on the part of the state 
involved. 

The visa once granted, neither the state nor its municipal or rural sub- 
divisions should be permitted to impose additional restrictions; nor should 
they be allowed (except in special cases) to require the holders of passports 
subsequently to report to them. It is for the state where the sojourn is to 
take place to have all passports submitted to it at the time of entry. Holders 
should carry their passports about them, and should submit them upon 
request by the proper authorities. 

2. Sanitary Police. Under this head regulations may be made in three 
respects, viz: For human beings, for live animals and for foods prepared from 
animal or vegetable matter. There should be no sanitary restrictions of 
traffic for human beings unless the latter arrive from some section of a 
country where contagious diseases are prevalent or unless they are suspected 
of suffering from an infectious disease. Whether or not this is the case is a 
matter to be decided by the state of entry, but it must not be used as a 
pretext for rendering traffic difficult or impossible. On the other hand, the 
question as to whether epidemics are prevalent at a given place and time 
might be decided by an international health commission, the decision of 
which should be binding upon all countries. It might be advisable for such 
a commission to prepare a list of all those countries that are free from 
epidemics, travelers coming from them being accordingly exempt from any 
sanitary restrictions in entering other states. Should epidemic diseases 
subsequently appear in such countries, then the health commission would 
have to inquire into the facts, and if necessary the country or those parts of 
it that are affected would be either permanently or temporarily stricken from 
the list of countries free from epidemics; and this would have to be done even 
against the will of the state involved, which, of course, would be a strongly 
interested party in the matter. Since the commission may not be able in 
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every case to act with sufficient promptness, the countries contiguous to the 
infected state must be granted the power temporarily to take protective 
measures, which, however, must be withdrawn, when the commission has 
rendered its decision. 

What would be both important and comparatively easy to accomplish is 
an international regulation of quarantine rules on a uniform basis. Needless 
to say that it would be a great help to traffic generally if it could always be 
known in advance what measures would have to be reckoned with if there 
was any suspicion of infection. As a matter of course such a uniform 
regulation would not completely exclude the possibility of special treatment 
in individual cases, with a view to rendering entry into a state either more 
easy or more difficult as may be called for in the premises. 

In the case of live animals international regulation would not seem to be 
feasible except in so far as certificates of health issued in the exporting 
country might be made binding upon the entered country for a very short 
period of time, say a week. It would hardly do to extend the effect of 
health certificates over a longer period, as in that event the danger of 
subsequent infection would remain. If doubts exist as to the reliability of 
the veterinary police in any individual country, it would have to be replaced 
by some international veterinary board or commission. In any event, when 
the live stock of a country is vitally threatened by the danger of importing 
epidemics, such a protective measure cannot be avoided. 

The most important duty of the veterinary police consists in keeping a 
careful watch on articles of food made of animal or vegetable substances. 
In this respect an international board would seem to be called for, with 
power to examine articles of food in the country of origin as to their sanitary 
condition, and if they are found unobjectionable to issue export permits 
binding upon all countries. Such permits may be limited as to time or 
location. In the case of perishable foods, for instance, the permits may be 
limited to a definite period of time from the date of issuance. Furthermore, 
exporting to countries with an especially hot climate may be excluded from 
the permits wherever the composition of the foods is not proof against the 
effects of heat. 

Such an international regulation of the veterinary police would, of course, 
require the creation of international commissions which would have to 
exercise their rights of control in the various countries through individuals 
who are not nationals of such countries. The difficulties standing in the 
way of creating such international bodies cannot be ignored or underesti- 
mated. In some cases it will even prove impracticable. Nevertheless, in 
countries where a large quantity of articles of food is produced for export on 4 
relatively small area or where the export routes for foods all pass through 4 
few seaports or towns where the frontier is crossed, such a regulation is 


bound to be of very great value. 
3. Customs. The levying of customs duties is a matter left to the judg- 
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ment of the individual states. In this respect no change appears feasible, 
particularly as the customs policy of every country forms part of its financial 
and economical policies. Hence it would not do to try and dictate any 
particular customs policy to an individual state. The controversy between 
protective tariff and free trade will go on and the problem will be differently 
solved in different countries, a great variety of solutions being conceivable 
all the way from prohibitive duties to unlimited free trade. 

While, therefore, the main question is not amenable to uniform solution, 
there is room for many improvements benefitting international traffic. To 
begin with, tariff unions should be invariably encouraged. Customs 
treaties should likewise be welcomed, as they create between the interested 
states an atmosphere of confidence beneficial to the development of traffic. 

What may be attempted with greater prospect of success is to improve 
customs house details and technicalities, greater uniformity appearing attain- 
able in this respect. According to present practice, dutiable goods are 
rather arbitrarily classified and grouped in every state without regard to the 
methods followed by other states. In this respect international influence 
ought to be able to bring about complete or at least partial uniformity. 
Technical progress, it is true, will call for new classifications of a number of 
goods, and, above all, will require extensive specializing, and for that reason 
international agreements covering this question would have to be subject to 
change upon request of any individual state. 

What appears to be of even greater importance from a practical point of 
view is the handling of customs clearances, which must not, of course, be 
attended to after a cut and dried pattern, since different local conditions call 
for different treatment on the part of the customs authorities. Nevertheless, 
it ought to be possible to establish general rules of customs house proceedings, 
enabling a fairly smooth clearance of goods notwithstanding different local 
conditions. 

It is doubtful if a uniform agreement can be reached on the question 
whether duties should be paid on the number of pieces or according to weight 
or ad valorem, which, in turn, would give rise to a number of secondary 
questions (whether gross or net weight, amount of invoice or average value 
in the importing country, ete.). What seems sure is that there is no funda- 
mental solution of this question, that is, one uniformly applicable to all 
classes of merchandise. Yet, even though but a limited number of goods 
could be successfully subjected to uniform regulation, the result would be of 
material benefit in facilitating traffic. 

A special word of mention is due to import and export prohibitions and 
punitive duties against countries producing at cheaper cost (so-called anti- 
dumping duties). These must be left to the judgment of each individual 
country, since they are closely connected with its financial and economical 
policies. There is no help for this except by stabilizing economical and 
financial conditions. Once the variations in the exchange of the various 
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countries are eliminated, or at least fairly stabilized, the premises for such 
protective measures will cease to exist. In this respect as in many others 
stability of financial and economic conditions is the harbinger of better 
traffic conditions. 

It need not be specially emphasized that in all probability these principles, 
which may look inconsistent to some people, cannot be realised except very 
gradually and through endless fighting with opposing interests and tenden- 
cies. But even though we cannot hope to see them practically applied in the 
very near future, still it is a fact that in these times of sudden changes new 
ideas sometimes assert themselves with unlooked for rapidity. 

B. Ina positive sense traffic primarily needs an improvement of its individ- 
ual branches and, in the second place, a more perfect adaptation of the 
various branches to each other. We will, accordingly, first consider the 
various needs of each individual branch of traffic. 

1. Ocean shipping. Among all the branches of traffic, ocean shipping is 
operating under the most favorable conditions. Except for a few estuaries 
and harbors which need constant improvement, its traffic routes are equally 
good nearly everywhere. It carries its merchandise over long distances and 
its means of conveyance are of such capacity that the actual cost of trans- 
portation is of no moment in comparison to the volume of the goods carried. 
Owing to these favorable circumstances the transportation rates charged by 
ocean shipping are considerably lower than those of any other branch of 
traffic. 

But there is another immense advantage of ocean shipping over all other 
branches of traffic: it is hampered very little by political considerations and 
national aspirations. Barring the three mile limit, its field of operation lies 
outside of the territory of individual countries. This is why governmental 
preferences have never affected ocean shipping to any great extent. Com- 
panies subsidized by their governments, as a rule, have had little success in 
free competition. On the other hand, the lack of governmental influence 
has proved a cement promotive of agreements between individual steamship 
companies, which were exclusively dictated by traffic considerations. There 
is but one case (which we will consider later), where state interests greatly 
interfere with the needs of ocean steamship traffic. 

On the other hand, it is true, there is one great handicap to ocean shipping 
as compared with other branches of traffic, viz: the great diversity of goods 
transported by it. There can be no improvement in this respect unless more 
stable conditions are brought about in the production and consumption of 
the various countries—which demand can hardly be met within a measurable 
space of time, and even if it could be met, there would be another highly 
important factor causing great differences in traffic, namely, the crops. 

Taking into account this factor of uncertainty and variation, the organiza- 
tion as worked out for their combine by the ocean shipping interests before 
the World War may be considered almost ideal from the standpoint of 
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international traffic, the ocean steamship pool providing for the greatest 
possible uniformity in utilizing all the ships of the combine, and for fairly 
uniform freight rates, and the tramp steamer companies carrying transport 
goods in their cheaply acquired boats during seasons of brisk business, while 
in times of commercial dullness their ships were laid up. 

That the shipping pool failed to control all steamship lines outside of the 
tramp steamer concerns was to be regretted from the point of view of 
international traffic. Not included were a number of companies subsidized 
by their respective governments; not included also was minor shipping in 
which, on the one hand, the pool failed to take sufficient interest (though 
probably the coasting ship companies would have been included had the pool 
continued for a longer period) and, on the other hand, the right of cabotage 
of some of the individual states probably proved a handicap to their joining 
the combine. This right of cabotage of individual states is decidedly a 
matter for regret from the viewpoint of traffic. It does not, however, seem 
expedient to attempt eliminating it by international agreement—which 
attempt, by the way, would likely be doomed to failure—and the better way 
would be to wait for the forming of a new pool and see what attitude it will 
assume toward coastwise shipping. 

One great stride in advance, however, has been made by ocean shipping 
traffic since the end of the great pool, namely, serial shipbuilding. Even 
though the first results of it may not have entirely come up to expectations, 
still the idea of reducing first cost is a thoroughly sound one. Serial ship- 
building means greater uniformity of loading and easier repairs; lower first 
cost means lower freight rates and, consequently, better transportation 
facilities—hence an improvement of traffic conditions in two respects. 

Through agreements between private business interests a certain degree 
of international uniformity has also been attained in the liability of ship 
owners. Asa matter of principle the owner of the ship is liable for damages 
to merchandise, sustained while in course of transportation. He can, how- 
ever, rid himself of such liability by special contract. Definite forms of such 
exemption from liability, which are taken over from the English law, are in 
use all over the world. The law of the United States of America (Harter 
Act) is the only one that does not allow the ship owner to free himself by 
contract from the obligation to use due diligence. With reference to railroad 
traffic it may be said right here that most states of the European continent 
have effected a uniform regulation through the international agreement 
regarding railroad freight traffic. 

The right of way at sea is another matter that has been regulated inter- 
nationally. There is an international code of signals, accepted by all the 
maritime nations and based upon the Commercial Code of Signals for the Use 
of All Nations, prepared by the English Board of Trade. Furthermore, with 
a view to avoiding collisions at sea, the maritime nations in the Convention 
of Washington (1881, modified in 1897) have agreed upon uniform principles 
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which are founded upon the English Regulations for Preventing Collisions at Sea. 
Lastly, several states have concluded treaties with each other, governing 
navigation and traffic on certain coastal waters and the maintenance of sea 
marks. 

Thus ocean shipping shows a tendency to push international regulation 
principally by private business agreements and—excepting the right of way 
at sea—without waiting for the establishment of legal principles on traffic 
matters—this being due to the lack of diverging interests of individual 
states. There is but one contingency calling for international rules of law, 
because in that contingency the interests of the individual states clash with 
those of international traffic, viz: in the event of war. The laws bearing on 
that contingency are among the earliest and most hotly contested in the 
entire law of nations. It suffices to mention the matters of blockade, letters 
of marque, submarine warfare and coast defenses on sea routes. However, 
these questions will be excluded from discussion in this essay, since political 
considerations enter into them as largely as do the interests of international 
traffic law. 

2. Railroads. In contrast with ocean shipping the railroads do not form a 
continuous traffic system. This is due to the fact that the various continents 
and countries are separated from each other by the sea. Accordingly, there 
are a number of railroad systems, of which only three are sufficiently close- 
knit to be worthy of consideration with a view to traffic regulation. These 
are the railroad systems of North America, England and the European 
continent. 

The railroads of North America are operated by a number of powerful 
companies. Their history gives evidence of an unbroken series of violent 
competitive struggles alternating with transient agreements. No combi- 
nation in a trust has as yet been effected, but instead the strongest among the 
companies are closely affiliated with industrial enterprises, furnishing the 
latter with assured transportation facilities, while for themselves they secure 
the freights they need. This vertical organization of the railroads is fre- 
quently of advantage from a purely economical standpoint, but at the same 
time it is a drawback to a traffic policy of wide scope. Nevertheless, 
international regulation appears impracticable, since the railroads involved 
practically all belong to one country, 7. e., the United States of America. 
As far as traffic relations extend beyond the territory of the United States, 
they could be adjusted by agreements with Canada and Mexico respectively. 
The probabilities are, however, that uniform regulation of the North Amer'- 
can railroads will not be effected through such treaties between interested 
countries, but through agreements among the various companies themselves 
or, at the most, as a result of some legislative act of the United States. 

The earning capacity of the English railroad system is handicapped by the 
very short distances over which merchandise is carried, and the keen com- 
petition between the various companies. No material \change in this condi- 
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tion can be thought of unless the carrying distances are increased by joining 
the English railroad system to the continental one through the construction 
of the projected tunnel and the establishment of a number of railway ferry 
lines. For international regulation there is no room within the English 
railroad system in its present state of isolation. 

The situation is different with regard to the railroad system of the Euro- 
pean continent. There greater uniformity is not only possible, but would be 
followed by a substantial improvement of traffic conditions and higher profits 
as well. The road leading to uniformity is indicated by past development: 
it is the way of agreements between the various railroad administrations or 
the governments controlling them. For, the fact is that, even where the 
railroads are operated by private concerns, the relations between them and 
the governments of their respective states are so close and the number of 
companies is so small that uniformity within each of the various states seems 
to be attainable without serious difficulties. This method of settling im- 
portant railroad questions by interstate agreements has actually been 
adopted. All that remains to be done is to continue on it in an effort to 
render uniformity of railroading more complete. 

One of the most urgent requirements of traffic is to avoid reloading goods 
forwarded from one state to another. Very frequently such transit goods 
are transported in through cars, but sometimes they have to be reloaded, 
owing to lack of railroad cars on or account of political considerations which 
are inconsistent with the requirements of international traffic law. Another 
point of importance is the use of foreign railroad cars. If the rolling stock of 
every country were adequate and kept in good repair, railroad cars sent into 
foreign countries could be used there to the best advantage of existing 
traffic needs, and compensation for utilizing foreign cars could be settled 
through international accounts. Unfortunately, the two premises for such 
a regulation on a large scale are missing—to say nothing of the fact that with 
present conditions of exchange the settlement of international accounts 
would present great difficulties and might also be influenced by political 
considerations. In connection with such questions some kind of an inter- 
national traffic organization would have to take a hand. Its province would 
be to negotiate loans to some of the states in the relatively moderate amounts 
needed for completing their operating equipment (practically freight cars 
only would be involved), and, if requested, to see to it that railroad material 
is properly cared for and is returned to the country to which it belongs, 
within the time limit internationally agreed upon. The advantage of 
obtaining the needed funds would be so great to the interested states that 
they would be very careful to avoid intervention on the part of the inter- 
national traffic organization for failure to take proper care of railroad equip- 
ment or rolling stock or to return it within the proper time. 

Another requirement calls for a uniform international system of freight 
rates. At present the method of fixing the rates is so complicated that it 
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takes a specialist to find his way through the mazes of the system; and, 
besides, the methods followed in different states, and even by different 
concerns in the same state are so much at variance that there are not many 
people who are fairly familiar with one or another of the foreign rate tables, 
while a detailed knowledge of the various rate systems of the entire continent 
is absolutely out of the question. What an amount of unproductive work is 
being done in the effort to get acquainted with the details of these rates! 
How many complications arise from failure to know their fine points, and 
how many proposed consignments are abandoned because of doubts about 
foreign rate questions! Quite true, uniformity and simplification of the 
various rate systems will call for sacrifices. Each system gives more or less 
consideration to state or local economic needs which may be quite justified 
in themselves, but nevertheless cannot claim equal consideration in an 
international rate system. In such cases interests opposed to each other 
must be carefully weighed. There are, however, conditions which must be 
invariably complied with in any international rate making: first, where rates 
are on a sliding scale, it must make no difference whether the route covered 
passes through one or through several states, and, second, whatever route is 
most favorable as a purely traffic proposition should invariably be the 
cheapest. 

An important question arising from the great variations of exchange at the 
present time, is about the rates for goods in transit. As a result of these 
differences in exchange (the so-called ‘‘valuta’’) freight rates in the various 
states have come to differ so widely that it often pays to have goods trans- 
ported over considerably longer routes in countries with a weak “valuta” 
rather than to send them over shorter routes through countries with a high 
“valuta.”” The problem is considerably complicated by the fact that while 
a given transport is being effected valuta conditions sometimes change to such 
an extent that the route selected finally proves by far the more unfavorable 
one. It is quite palpable that such conditions are inconsistent with the 
justified needs of traffic and are not at all conducive to a stabilization of 
international economics, since it is entirely left to chance whether the routes 
selected in any given case will ultimately prove favorable or otherwise. For 
this there is but one remedy, viz: figuring the rates for transit goods on the 
basis of some stable standard of money. This question can only be solved 
internationally, as otherwise a country staying outside of the agreement 
would have an improper advantage. The excess income would go to the 
country of transit and might be used by it toward improving its own valuta. 
This does not apply to goods not in transit, because the economic condition 
of countries with a low valuta would not be equal to such a strain. So that 
no improper advantage may be taken, the higher standard would have to be 
applied to the freight for goods which, while consigned to an address within 
the state of departure, are sent on into a foreign country without reloading. 

Besides those mentioned there are an endless number of agreements which 
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would be highly desirable, for instance, for the states that still remain out- 
side, to join the International Convention regarding Railroad Freight Traffic, 
uniform organization of the methods of operation, standardization of equip- 
ment, special devices, etc. It is not, however, within the scope of this 
essay to dwell upon all the needs and requirements that might be solved by 
international agreement. 

3. Interior Shipping. There is no other branch of traffic where both the 
legal situation and the technical traffic conditions are so complicated as in the 
case of interior shipping. Not only does each state issue its own regulations 
as administrative head of river constructions and of the river police, but each 
river or canal system has its separate set of legal rules. Besides, technical 
conditions in each system of waterways have their own peculiar features, as 
the various systems have little or nothing to do with each other. Hence, 
extreme diversity of legal and technical conditions in all the river systems; 
moreover, different legal regulations within the confines of each state and, 
on top of it all, a great variety of international regulations. 

From an international point of view three kinds of water courses may be 
distinguished: the rivers and canals pertaining to one state only, the water 
courses passing through several states, and the colonial rivers. The first 
group naturally comprises the great majority of water courses. In the 
second, up to the close of the World War, there were the Saint Lawrence, 
the rivers Rhine, Elbe and the Upper Danube; in the third group were the 
Kongo and the Lower Danube. The third group differs from the second 
inasmuch as in it the riparian states are not the only ones to fix the cost of 
maintenance and share in the administration, but they are joined in these 
functions by other states, the traffic interests of which are as great or greater 
than those of the states abutting on the rivers. As a result of the peace 
treaties of recent years the Rhine, the Elbe and the Upper Danube are 
eliminated from the second group and together with the Oder, which 
previously belonged to the first group, are now placed nearer the third group, 
since, in their case, the states abutting on the river borders, while continuing 
exclusively to bear the cost of maintenance, are nevertheless joined in the 
administration by other states. 

Internationalization of the large rivers through the peace treaties gave 
expression to the intention to open these rivers tothe ships of all nations. 
While such a right of traffic on these rivers had practically existed before, 
still the proposition that large rivers should be opened to the shipping of 
every people is one that should be heartily welcomed as being in complete 
harmony with the principles of international traffic law. In doing this there 
is no need to discuss the question whether or not the idea has found proper 
expression. From the standpoint of traffic law it would be extremely 
desirable to have the same principle applied to all large rivers and canals, 
irrespective of the fact whether they pertain to one or more riparian states. 
The notion that foreign shipping is injurious to the economic prosperity of a 
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people is both a narrow and an erroneous one. With increasing supply of 
barge capacity free competition increases, causing freight rates to drop and 
prices to go down. Consequently, one of the most important requirements 
of traffic law for interior shipping is the opening up of all navigable water 
courses to the vessels of all nations, no discrimination to be made between 
domestic and foreign shipping. 

The above also defines the attitude of traffic law toward the cabotage 
right of interior shipping. But in this case, in contradistinction to ocean 
shipping where conditions are entirely different, relief will have to be sought 
through international agreement. 

In all other respects the requirements of traffic law are more largely 
concerned with the technical features of interior shipping. An important 
need calls for greater uniformity of river police regulations, of which there is 
an endless variety both among the various states of the same river systems 
and different river systems of the same states. No one but an experienced 
bargemaster with administrative ability is able to grope his way through 
this hodgepodge of regulations, and this is another matter where nothing but 
an international agreement can bring about a change for the better. If such 
an agreement keeps before it the large and uniform points of view and avoids 
losing its way among petty questions it is bound to be more easily achieved 
than might be anticipated from the vast diversity of conditions. 

And now for the most important need of interior shipping with respect to 
international traffic, viz: uniform organization of the various river systems. 
Hitherto shipping within each river system went on without regard to any 
other section. There were hardly any water routes connecting the different 
systems with each other, and the few that did exist were very little used, 
because the technical requirements were so much at variance in the different 
river systems. As a result, merchandise was rarely carried over long dis- 
tances, because the principal advantage of interior shipping, 7. e., its cheap 
rates for long distance transports, was defeated by the necessity of several 
reloadings. This drawback was first recognized on the European continent, 
where there is a particularly close net of waterways, which, with the 
exception of a few sections along rivers outside of Europe, are very much 
used. Asa result of the attention given to this point work was commenced 
on the system of canals connecting the Rhine with the rivers Elbe and 
Danube, thereby furnishing great continuous water routes from Antwerp to 
Braila and from Strassburg to Stettin and beyond to Danzig and K6nigsberg. 
Unfortunately, in improving this net of water courses little attention was 
paid to uniformity, and this is even more true of the French canal system 
which, while connected with the Rhine, is of no value whatever in its present 
shape for interior shipping in connection with the waterways East of the 
Rhine. The completion of this continental system of waterways on suffi- 
ciently uniform lines to render it navigable over its entire course by the same 
ships without reloading of freight is an important requirement of traffic. 
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Its complete realization is, unfortunately, rendered next to impossible by 
physical conditions. The current of the Danube, for instance, is so strong 
that ships navigating it must be built differently from those designed for 
other rivers, and vice versa, boats built to ply on the Danube cannot be con- 
veniently handled on other rivers. The Rhine can be navigated by ships of 
larger dimensions than are now or are ever likely to be adaptable to other 
rivers or to canals. Besides, generally speaking, navigation on rivers is 
most convenient for broad and shallow vessels, while on canals the narrow 
type with comparatively deep draught is preferable. Lastly—and this is a 
very important consideration—traffic on the various river systems is so much 
at variance that no given type of ship is equally profitable on all waterways. 
What appears feasible, however, is uniformly to improve waterways, adapt- 
ing them for three types of vessels, as follows: the canals in Belgium and the 
Netherlands for ships of from 2,000 to 2,500 tons, the other great rivers and 
canals for ships of from 800 to 1,000 tons—which, however, would have to 
lighter on the rivers at low tide—and the waterways for local traffic for ships 
of from 200 to 300 tons. If a standard channel outline can be evolved on 
these lines for three types of ships then it will be possible to take up serial 
building of ships at reasonable cost, a method of construction which prom- 
ises to become even more important for interior navigation than for ocean 
shipping. 

Part of the other great waterways of the world have their own peculiar 
features and for that reason have no use for the standard measurements 
mentioned above, but where there are no such special requirements, the 
standard channel outline and the standard ships of the European continent 
will eventually prevail. 

4. Motor Vehicles. The development of this branch of traffic does not 
date back beyond the past decade. In a legal sense it is distinguished from 
those previously discussed by the fact that in this branch the roads and 
means of conveyance are hardly ever owned by the same individuals, whereas 
the means of conveyance and the goods conveyed generally are. In the case 
of passenger automobiles, too, the means of conveyance, as a rule, is the 
property of the person conveyed. Notwithstanding the great variety of 
both roads and means of conveyance, the latter, as a rule, will serve for all 
roads of traffic—assuming, of course, that in constructing motor vehicles due 
consideration is given in advance to the particular kind of roads over which 
they are to travel. Not infrequently it occurs that roads, and especially 
bridges, fail to prove sufficiently strong for motor vehicles to pass over them, 
but even in such cases there is hardly any need for regulation by international 
traffic law. 

The roads of traffic are owned by the individual states or by public asso- 
ciations, and practically all of them are open to cars and trucks of all nations. 
Where this is not so, “there isa reason.” Accordingly, international regu- 
lation would not seem to be called for in this respect, either. 
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As a matter of fact, there are only a few matters in connection with motor 
vehicle traffic, where such regulation is needed; viz.: to facilitate the entry 
into and the departure from countries; more uniform designations, greater 
uniformity of road traffic regulations. It is entirely proper for states which 
impose a duty on the import and export of motor cars, to demand payment 
of the legal dues, etc., no matter whether the vehicle is or is not to be sub- 
sequently taken out or brought in, as the case may be. If it is, the amount 
paid is, as a rule, refunded, though in many countries there is so much in- 
convenience and red tape that in this respect international regulation would 
seem to be called for. 

Some improvement, it is true, had been effected in this by the passes in- 
troduced in most states in Europe before the World War. They entitled the 
holders to pass the frontier without paying duty, provided the pass was 
issued by a recognized automobile club of their country. Unfortunately, 
these passes have not been reestablished to the original extent after the war. 

Other steps toward greater uniformity for most of the European states 
were taken by the international agreement regarding motor vehicle traffic of 
October 11, 1909. It established definite minimum requirements on 
motor car construction and safety devices for international traffic, called for 
certificates for the drivers, and provided for definite marking of cars by 
letters and numbers. Besides, it conceded international recognition to 
drivers’ certificates, required definite and uniform signs to be posted at 
dangerous points, and worked out international rules for danger signals. 

If all the states, including those outside of Europe, should accede to this 
agreement this would mean an important step toward uniformity of motor 
vehicle traffic. 

Of course, even then there remains the most important need of motor car 
service, namely, simplification of the road police ordinances. In view of the 
steadily increasing use of the roads by foreign motor cars it is an imperative 
necessity to have the road regulations of the individual countries made as 
similar to each other as possible. The driver of a motor car cannot be ex- 
pected to know all the road regulations of the country he is passing through 
and—what is still more important in view of the speed of the vehicle—he 
cannot be expected to have them at his fingers’ ends. Especially is it 
necessary to come to some international understanding about the questions 
whether cars should drive on the right side of roads—whether they should 
turn out to the right and overtake other cars on the left side or vice-versa. 
Uncertainty about this very point has been the cause of many an accident. 

Furthermore, it would be very desirable that commercial auto and truck 
lines, which now exist in almost every country, should not have to stop at 
the frontier of their own country, but should be extended over a number of 
states according to the needs of traffic in each case. However, such needs 
cannot be satisfied by international action, but have to be taken care of by 
agreements between the interested states. 
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5, Aircraft. International traffic of aeroplanes, which have only recently 
been developed, is still in its infancy. The number of aeroplanes flying be- 
yond the borders of their respective countries is still comparatively small. 
As a matter of principle each state is sovereign in the air above its territory. 
It may prohibit foreigners to fly over or to land or start within its territory. 
As a rule, however, the attitude of the individual states is one of fairness 
toward foreigners flying over or landing within their respective territories, 
especially when such foreigners come from countries with which there are 
friendly relations. 

In view of the rapid progress in the technical development of flying ma- 
chines such regulations appear insufficient. The right to carry on inter- 
national traffic cannot acquiesce in the unlimited and arbitrary judgment of 
the individual states as to whether or not they want to prohibit foreigners 
from flying over or landing or starting in their respective territories. It is 
bound to try for a restriction of those rights of the states to the lowest pos- 
sible limits compatible with actual needs. 

Where military considerations require attention, especially in and around 
fortified places, it would seem quite proper for the individual states to pro- 
hibit flying over or landing and starting in such places. In all other cases, 
however, flying over a place, except at very low heights, could not properly 
be prohibited. 

As to landing and starting, full latitude is due to traffic unless a violation 
of import, export or customs regulations would be involved. In practice a 
clear distinction will have to be made between the landing and starting at 
places provided for that purpose and emergency landings. In the former 
case the police and customs authorities will have no difficulty in keeping an 
eye on the landing or starting aircraft and having them comply with both 
passport and customs house regulations. In the case of emergency landings 
the matter is more difficult. In any event it is the duty of the person effect- 
ing an emergency landing to report immediately to the nearest police or 
other authority with a view to complying with all passport and customs re- 
quirements. If he fails to comply with these requirements, he can be re- 
fused permission to start again at the place where the emergency landing was 
effected. Any occupant of an aeroplane may be required to show a passport 
from his country, whereas he cannot be expected to have the proper visa 
endorsed on it, since he cannot know in advance where he may have to make 
an emergency landing. This is another contingency demonstrating the 
advisability of international visas, as the latter could, of course, be secured 
by every one travelling in an aeroplane. The greater part of these require- 
ments have been met by the international convention for aerial navigation of 
October 13, 1919, which has been joined by many states. It would be 
extremely desirable in the interest of international traffic that the countries 
still remaining outside should accede to the convention, provided, of course, 
that absolute equality be granted to all participants. 
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C. In the second place the interests of traffic require that each of its 
branches be developed in accordance with its peculiar features and that the 
various branches should be adapted to each other in such a manner as to 
facilitate changes from one to another (so-called mixed traffic). 

As a matter of fact, each branch of traffic has its own characteristic fea- 
tures in which it excels all others. To develop these peculiarities and to 
assign to each branch that particular kind of traffic which best adapts itself 
to its characteristic features, is a need of international traffic law. Ocean 
shipping, it is true, is not concerned in this. Its characteristic features are 
rooted in the purely geographical fact that it carries merchandise over wide 
areas of high sea, which is not true for other branches of traffic, certainly not 
for railroads, interior shipping and motor vehicle traffic. Competition be- 
tween ocean shipping and airship navigation, while theoretically conceivable, 
remains without practical significance for some time to come. 

Among the other branches of traffic aeroplanes and motor vehicles have 
their special fields of usefulness. The aeroplane is especially well adapted 
for express service for passengers, the mails and high-priced merchandise of 
small size and light weight, whereas motor vehicles serve the local trade and 
traffic—excepting, of course, the cars that are built for pleasure only or are 
used in sections of the country where there is no railroad. They are partic- 
ularly useful as feeders for the other branches of traffic, notably for railroads 
and air lines. 

Accordingly, there remain only the railroads and interior shipping, and, 
in fact, these are the only two branches of traffic that are seriously brought 
into competition with each other—that is, of course, in localities where both 
are available for traffic. Of the two the railroad is the more reliable and the 
faster, while interior shipping is cheaper and better suited for transportation 
over waterways. Itis, accordingly, preferred for transporting bulk articles, 
especially over long distances, whereas higher priced merchandise has little 
or no use forit. The needs of traffic law require full consideration for these 
respective peculiarities, in order to prevent railroads from getting transports 
which might have been more favorably effected over interior shipping 
routes, and vice versa. This requirement deserves especially careful atten- 
tion in preparing the rates for each of the two branches of traffic. 

Another need of the traffic law consists in adapting the various branches 
of traffic to each other and facilitating changes from one to another. It is 
not with a view to competing with each other that the various branches of 
traffic should be developed, but for the purpose of supplementing each other. 
On the same principle, changing from one to another should be made as con- 
venient as possible. This, however, is not so important in the case of motor 
vehicles and aircraft as it is for the other branches of traffic. For motor 
vehicles and aeroplanes there are no rate tables or else they are not essential, 
and each state government is likely to use sufficient good judgment in lead- 
ing the roads used by automobiles and trucks up close to depots and railroad 
stations, and establishing aerodromes in the vicinity of traffic centres. 
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There remain, then, railroads, ocean and interior shipping. In their case 
trafic requirements demand that seaports or railroad depots should be 
brought as near to each other as seems practicable and that reloading facili- 
ties should be brought up to the highest state of efficiency, in order that 
changes from one branch to another may be made with the greatest possible 
ease and convenience. On the whole this need is now being complied with 
and no regulation seems to be called for. However, what is still lacking in 
many cases is proper consideration of mixed traffic in fixing the rates. At 
present each branch of traffic fixes its own rates without regard to others, 
or even in opposition to them, for general reasons of competition. Es- 
pecially is this true of the railroads, which, as a rule, fail to give proper con- 
sideration to interior and sometimes even to ocean shipping. This traffic 
requirement will claim proper attention if an international system of traffic 
rates should ever be devised. And in that event the interests of mixed 
traffic also deserve due consideration. 


III. ECONOMIC SIGNIFICANCE OF INTERNATIONAL TRAFFIC LAW 


The economic importance of international traffic regulation cannot be 
overestimated. This is especially true with respect to the European con- 
tinent the ‘‘ Balkanizing”’ of which as a result of the peace treaties has most 
seriously curtailed its highly developed traffic. 

3efore the World War the traffic organizations of the European continent 
represented an aggregate value of at least twenty-five billion dollars. It 
has not materially decreased since. What was destroyed in the war has 
mostly been rebuilt; what little remains is amply made up for by new build- 
ings commenced for military considerations. The means of transportation, 
it is true, are somewhat the worse for wear and tear and excessive length of 
continuous service, but that is not of material importance. At any rate, its 
traffic organizations are foremost among the considerable economic and pro- 
ductive assets of the European continent. 

If, as a result of international traffic regulation, the earning capacity of 
the traffic organizations increased by but a fraction of one per cent this would 
produce a great difference in the financial condition of the individual coun- 
tries and would materially improve the rate of exchange of the needy 
countries. I believe, however, that the results would be even more far- 
reaching; international traffic regulation would reestablish confidence in the 
other countries and by rendering transports safe and speedy would give a 
strong impulse to the mutual exchange of goods. Even though that ex- 
change might take different forms and different routes from those used before 
the World War, it could, nevertheless, be gradually brought back to its 
former high level, especially if the increase in traffic was accompanied by 
more stable economic conditions. Such a stabilization, in turn, would be 
followed by a much greater improvement in the earning capacity of the 
traffic concerns. The reduction in the earning capacity of the transport 
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enterprises on the European continent since 1914 amounts to at least two 
per cent of the invested capital. Such an amount would be almost sufficient 
for the repayment of the interest due on the debts of the European continent 
to the United States and Great Britain. And the payment of these debts 
would not only affect the economic condition of the European continent, 
but that of the whole world. 

But aside from that, international regulation of traffic and the easier ex- 
change of goods resulting therefrom could not fail to be instrumental in 
reestablishing the normal condition that in the general competition for 
markets each section of a country would be successful with respect to those 
goods which it is able to produce better and cheaper than other sections can. 
Difficulties of transportation will be eliminated; variations in cost of trans- 
portation will be kept within normal bounds, forming part of the cost of 
production. Thus normal competition, uninfluenced by accidental factors, 
will be started again. And this is bound to have a depressing effect on the 
price level, since competition will be open to distant sections, which, while 
enjoying low prices, had previously been unable to compete on account of 
the difficulty of transportation. Thus it will not be long before each part 
and section of the continent sets about to develop some specific manufacture 
or trade which are assured of normal markets for their products, but, at the 
same time, are compelled to maintain their position against other competitors 
by keeping abreast with technical progress—hence, stability of economic 
conditions coupled with technical advance through free competition. And, 
moreover, a great danger will be lessened: Unemployment. 
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THE PROTECTION OF AMERICAN CITIZENS IN CHINA: 
CASES OF LAWLESSNESS 


By Bens. H. WILuIAMs 
Instructor in Political Science, University of Pennsylvania 


PROTECTION IN CASES OF ANTI-FOREIGN RIOTING 


When different races of people, possessed of different religions, moral 
standards and civilizations, come into contact a certain amount of friction 
will inevitably result. This is well illustrated by the sometimes troublous 
experience of western traders and missionaries in China. The part of our 
own diplomatic correspondence concerned with the protection of Americans 
in that country is voluminous and full of interest, and illustrates our distinc- 
tive diplomacy in the Far East. 

Among the causes which have contributed to the anti-foreign feeling in 
China the following may be mentioned: 

Causes associated with religion. The great influence for good which 
Christianity has exerted in China cannot be controverted. Nevertheless 
the zealous promulgation of missionary teachings has at times been looked 
upon as an encroachment by the great mass of the people; and preposterous 
stories have been circulated with intent to do harm to the missionaries. 
Again the erection of missions or other buildings has on numerous occasions 
been superstitiously taken as an interference with geomantic influences, a 
precursor of bad fortune, and has resulted in indignation and rioting against 
foreigners in general.! 

Industrial and commercial causes. The introduction of western commer- 
cial and industrial methods has caused a dislocation of Chinese business as the 
old and inferior methods have given way before the modern. The business 
of Chinese junks on the rivers has been largely taken over by foreign steam- 
ships. Railroads have thrown great numbers of men engaged in the old 
carrying trade out of employment; and have caused the diversion of streams 
of commerce with the resulting decay of hundreds of communities. The 
individual suffering brought about by these changes is akin to that which 
accompanied the industrial revolution in England a century ago, and has 
added to the dislike of foreigners by the Chinese.” 


‘See The Chinese Repository, Vol. XIII, p. 277 for the case of the vane on the flagstaff at 
the American consulate at Canton; U. S. Foreign Relations, 1873-4, p. 118 for the case in 
which a Chinese official attributed the death of his wife and child to the erection of a Presby- 
terian mission; U. S. Foreign Relations, 1879, p. 183. See below also under heading “Cases 
of Anti-Foreign Propaganda Resulting in Damage.” 

* Charles Denby, China and Her People, Boston, 1905, Vol. II, p. 167; “The Anti-Foreign 
Movement in China,” by Margherita Arlina Hamm, 52 Independent 1785. 
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Political aggressions by western nations. A great deal of territory has been 
taken from China by the Powers. Hongkong was ceded to the British in 1842 
and part of Siberia to Russia in 1858. The tributary Kingdom of Annam 
became a French protectorate in 1885. Burma was annexed by the British 
in 1886. In 1889 the Chinese recognized the British protectorate over 
Sikkim. In 1895 Formosa and the Pescadores went to Japan and China 
gave up her claims of sovereignty over Korea. From 1897 to 1899 the 
Powers were occupied in the scramble for leases and spheres of interest. 
During this time Kiaochow Bay was leased to Germany, Port Arthur and 
Talienwan to Russia, Kwangchowwan to France and Weihaiwei to Great 
Britain. Spheres of interest have been claimed by the Powers as follows: 
in the Island of Hainan and the Province of Yunnan by France, in the Yang- 
tse Valley and Tibet by Great Britain, in Shantung by Germany, in Fukien 
by Japan and in Manchuria and Mongolia by Russia. This situation was 
described in a proclamation of the Empress dowager as follows: ‘‘ The various 
Powers cast upon us looks of tiger-like voracity, hustling each other in their 
endeavors to be the first to seize upon our inmost territory.”’* The situation 
was alarming to the Chinese people and had a considerable influence in 
arousing the bitter anti-foreign feeling which culminated in the outburst of 
1900. 

Special causes of complaint against Americans. Although the compara- 
tively friendly policy of the United States in China has led the Chinese to be 
specially well inclined toward Americans, yet there have arisen on two dif- 
ferent occasions special grievances against our country which have contrib- 
uted to the anti-foreign feeling. In 1880, and for several years thereafter, 
there was a series of anti-Chinese outbursts in the United States and a 
number of Chinese were killed. Full accounts of these incidents were pub- 
lished in China and aroused considerable feeling. The boycott of American 
goods in 1905 was kept alive by anti-American propaganda, which was the 
cause of bad feeling and violence. 

Add to these causes the grievance of the Chinese on the opium question 
and the ill-feeling arising from the operation of the system of extraterritorial- 
ity ‘ and it is possible to explain the unusual number of acts of violence 
directed against foreigners in China. 

International law has hitherto made no distinction between the liability of 
states in cases of anti-foreign mob violence and in cases of other lawlessness 
resulting in damage to foreigners. Writers and diplomats have agreed upon 
the rule that the government is liable only where it has failed to use due 
diligence in protecting foreigners or where it has been guilty through its 
agents of actual wrong against them.’ The principle has been stated in 


3 U.S. Foreign Relations, 1900, p. 85. 

‘ For cases in which extraterritoriality has been the cause of bitter feeling see Sen. Doc. 
No. 67, 28th Cong., 2d sess., p. 66; U. S. Foreign Relations, 1884, p. 46. 

6 Sir Robert Phillimore, Commentaries upon International Law, 3d ed., London, 1882, Vol. 
II, p. 5; Edwin Borchard, The Diplomatic Protection of Citizens Abroad, New York, 1919, 
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slightly different form that a state is liable only if it fails to secure to the 
citizens or subjects of the foreign state the same measure of security and 
protection which it affords to its own citizens or subjects.* This rule is 
qualified by the provision that a state cannot be content with this measure 
of protection in countries where the amount of protection to persons and 
property falls below the standards of ordinary civilized nations. In such 
cases it is proper for the home government to expect a higher degree of 
protection for its nationals than is given to the native subjects.?_ Accord- 
ingly in certain disorganized states in the Orient the western Powers have 
held the local government to a high degree of liability, amounting almost to 
an absolute responsibility, for damages done to their nationals. As the bulk 
of such cases have arisen from prejudice and feeling against foreigners in 
those countries the contention that an absolute responsibility exists, although 
not a recognized part of international law, is in line with a recent feeling 
among jurists that recompense should be made in all instances of damage to 
foreigners resulting from anti-foreign riots. This view is evidenced by the 
resolution passed by the Institute of International Law at its session at Neu- 
chatel in 1900 that “aliens have a right to compensation when they are 
injured in their persons or property in the course of a riot, of an insurrection 
or of a civil war: (a) When the act from which they have suffered is directed 
against aliens as such in general, or against them as ressortissants of a 
particular state.”’® 

The redress secured in cases of injuries to American citizens in China may 
be said to have been of three kinds: the payment of a cash indemnity; the 
punishment of guilty persons; and the punishment of Chinese officials in 
whose territorial jurisdiction the violence occurred. 


(a) The Payment of Indemnities 


Indemnities have been collected in almost all of the cases in which Ameri- 
cans have been injured in China. These cases may be classified, for the 
purpose of study, as those in which the complicity of Chinese officials with 


p. 220; E. W. Huffcut, “International Liability for Mob Injuries,”’ Ann. of the Am. Acad. of 
Pol. and Soc. Science, Vol. II, p. 73; John Bassett Moore, A Digest of International Law, 
Washington, 1906, Vol. VI, p. 809. 


* “Legal and Constitutional Aspects of the Lynching at New Orleans,” by James Bryce, 
New Review, Vol. IV, p. 386; Mr. Evarts, Secretary of State to Chen Lan Pin, Chinese 
Minister at Washington, Dec. 30, 1880, U. S. Foreign Relations, 1881, p. 320, Moore's 
Digest, Vol. VI, p. 822; Mr. Bayard, Secretary of State to Mr. Cheng Tsao Ju, Chinese 
Minister at Washington, February 18, 1886, U.S. Foreign Relations, 1886, p. 164, Moore’s 
Digest, Vol. VI, p. 831. 

’ “Legal and Constitutional Aspects of the Lynching at New Orleans,” by James Bryce, 
New Review, Vol. IV, p. 387. 

* Resolutions of the Institute of International Law, published by the Carnegie Endowment 
for International Peace, New York, 1916, pp. 159-60. For a number of cases in which the 
United States has paid indemnity for injuries arising from anti-foreign rioting, as a gratuity 
and without reference to the question of liability therefor, see Moore’s Digest, Vol. VI. 
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the rioters has been proven, those in which the officials have been negligent in 
failing to suppress the riot, those in which no negligence has been proven, and 
a special class of cases of damage resulting from anti-foreign propaganda. 

Cases in which the complicity of Chinese officials has been proven. The 
number of cases under this heading cannot be large. Although the charge 
has been made in several cases it has necessarily been difficult to establish. 
There is no question, however, that during the Boxer trouble a large share of 
violence was due to the complicity of the government. The Empress 
dowager, at that time in control in Peking, was surrounded by a group of 
anti-foreign advisers, chief among them being the infamous Prince Tuan, 
President of the Foreign Office. Among his acts of hostility were the edict 
commanding the Viceroys to wage war on foreigners and the giving of aid to 
Boxer troops in the attack on the legations in Peking.’ After the legations 
had been relieved by force of arms the allies compelled the payment of an 
indemnity to cover the expenses of the relief expedition as well as the damage 
to life and property. 

Cases in which Chinese officials have been negligent in rendering protection at 
the time of the riot. After the formation of a mob, which has an evidently 
hostile intent, the greatest energy and severity of action is necessary on the 
part of the officials. Ordinary appeals have, at that time, no effect whatever. 
Accordingly the plain duty of the official is to use every effort to disperse the 
gathering, sending troops if necessary for that purpose. There have been 
numerous instances in which the Chinese officials, through sympathy with 
the rioters or through personal inefficiency in meeting an emergency, have 
plainly failed to show the required energy of action. This was true of the 
Tientsin riot of June, 1870, in which no action was taken to disperse the 
crowd after it had gathered.” In 1874 the Chinese Magistrate at Shui 
Chang in the Province of Kiangsi made a very indifferent attempt to protect 
an American mission although he had been fully advised of the formation of a 
mob." In 1895 in the city of Chengtu, the capital of Szechwan, the officials 
failed to take action to suppress an excited mob which had attacked the 
Christian missions in the city, although there were plenty of soldiers avail- 
able for that purpose. In this case the rioting extended over thirty-six hours 
and there was ample time for preventative action.” Another instance of the 
same kind occurred in 1898 at Hong Kiang along the Uen River in Western 
Hunan. Two missionaries were attacked by a mob. The soldiers and 
lesser officials were unwilling to quell the uprising and on the arrival of the 
Magistrate that officer attempted to quiet the disturbance by exhortation 
which proved to be wholly unsuccessful.“ In all of these cases above named 
indemnities were paid for damages to American citizens and their property. 


° U.S. Foreign Relations, 1900, p. 252; 1901, Appendix, p. 74. 
10 Jbid., 1870-71, pp. 355-363, and 1871-72, p. 75. 

u [bid., 1875-76, p. 383. 

2 Jbid., 1895, Part I, pp. 91, 97, 150, 157. 

13 [bid., 1898, p. 212. 
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Cases in which negligence has not been proven. In practically every case of 
anti-foreign violence resulting in damage to American citizens the Minister 
of the United States has made charges of negligence against the Chinese 
officials. In some cases, such as have been considered above, these charges 
have been amply supported by the facts. In others negligence has not been 
proven and it has seemed probable that the local authorities have acted in 
good faith against the overwhelming power of the mob. In such cases the 
Chinese Government has paid compensation without discussing the question 
of negligence. Thus when in 1881 at Tsinanfu the American mission was 
attacked by a mob and the Taotai came to the rescue with soldiers after 
some damage had been done the missionaries wrote concerning his action: 
‘‘We have no complaint to make against the officials as the Governor and the 
Taotai seem well disposed toward us. But it has been a difficult case for 
them to manage, because the scholars have disregarded their authority, and 
they cannot be dealt with as the lower classes.”” Compensation for the 
damage done to the mission was made by the Governor of Shantung.’* So 
also was compensation paid in the case of the riot in Canton in 1883 in which 
instance there was a disagreement among the foreign legations as to whether 
they could justly attribute the damage to the failure of the Cantonese 
authorities to prevent or suppress the riot.“ A riot occurred in 1896 in 
Kiangyin in the Province of Kiangsu which was described as coming “like a 
clap of thunder out of a clear sky” and as having been beyond the Magis- 
trate’s control. It seems questionable whether any fault can be attributed 
to the Magistrate who seems to have acted with the best of intentions. 
Nevertheless there was no objection raised by the Chinese to the payment of 
compensation." 

Cases of anti-foreign propaganda resulting in damage. There have been 
several instances of complaint against China for the failure of Chinese 
officials to suppress anti-foreign propaganda. This brings up the question 
as to whether a state has the right to intervene to demand the suppression of 
publications and discussion directed against its nationals. It would appear 
that there are instances where such intervention is justified. When the 
propaganda consists in an incitement to violence or an obvious misrepre- 
sentation of facts which is calculated to produce harm then it may be said 
that an undoubted injury is being done to the foreigners who are the object 
of the attack. If the local government will not afford protection, then the 
government of the injured persons is justified in making a demand that 
protection be given. However such a rule should, of course, not permit a 
state to intervene for the purpose of curbing legitimate discussion. Inter- 
ference with the freedom of speech and assembly in this way would not 
be tolerated by states accustomed to deal with one another on a basis of 
equality. 

“U.S. Foreign Relations, 1881, pp. 286-92. 


6 Tbid., 1884, pp. 46, 47, 52-64, 103. 6 [bid., 1896, pp. 70-83. 
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The United States has intervened singly and in cooperation with other 
Powers in several instances in China. Thus when in 1875 a peep show was 
on display at a fair in the interior of Chili, showing pictures of the massacre 
at Tientsin and of practices falsely ascribed to the missionaries, such as 
scooping out the eyes and cutting out the hearts of Chinese women and 
children, the American Minister participated in a joint note of protest.!7 
The Chinese boycott against American goods, which occurred in 1905 on 
account of the exclusion policy of the United States, was fostered by public 
meetings, the distribution of pamphlets and other means of propaganda and 
discussion directed against the United States. Mr. Rockhill, the American 
Minister, maintained that it was the duty of the Imperial Government to 
put an end to this discussion and stated plainly that it must bear the responsi- 
bility for any damage which should result therefrom, urging as a basis for his 
claim the fifteenth article of the treaty of 1858, which provides: “ At each of 
the ports open to commerce, citizens of the United States shall be permitted 
to import from abroad and sell, purchase and export, all merchandise of 
which the importation or exportation is not prohibited by the laws of the 
Empire.” '!® While the question was under discussion the murder of five 
American missionaries took place at Lienchou in the Province of Kwangtung 
where the boycott agitation had been particularly strong. The American 
Minister based his claims for redress for this outrage specifically upon the 
failure of the Chinese officials to suppress the anti-American agitation 
previous to the tragedy; and a settlement was made by the payment of 
46,129.65 taels for the damage done to the property of the missionaries and 
of $25,000 as compensation for the five lives that had been lost.'* 

Another type of case involving anti-foreign propaganda took place during 
the same year in connection with a controversy between the municipal 
authorities of the International Settlement at Shanghai and the Chinese 
officials. A Chinese lady of high station had been arrested upon the charge 
of kidnapping girls for immoral purposes, which later was found to be with- 
out foundation. A dispute arose in the Mixed Court between the Chinese 


17U, S. Foreign Relations, 1875-6, Vol. I, p. 345. For other and similar instances see 
ibid., 1892, pp. 90, 103, 115, 117, 120, 125, and 146; 1900, p. 123. 

18 See U. S. Foreign Relations, 1905, pp. 204-234 for the correspondence between the 
two governments on the question of the boycott. The question of the liability of a govern- 
ment for boycott agitation had already been discussed between the two governments at an 
earlier date. In Butte, Montana, from 1892 until 1900 boycotts had been carried on against 
the Chinese and Japanese. These boycotts had been enforced by picketing, secondary 
boycotting and the official action of the City Council of Butte, which had requested city 
employees “not to employ or patronize Chinamen, either directly or indirectly.’ In 
answering the complaints of the Chinese Government the State Department affirmed that 
this was a matter of private wrong to be dealt with through the judiciary. Later an in- 
junction was secured in the United States Circuit Court against the boycotters. U. S. 
Foreign Relations, 1892, p. 142; 1897, p. 368; 1901, pp. 100-128. 


19 For an account of the riot and the resulting settlement see U.S. Foreign Relations, 1906, Part 
I, pp. 308-324; 1907, Part I, pp. 211-218, and the North-China Herald, Vol. 77, pp. 373, 490. 
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Magistrate and the British Assessor over the custody of the prisoner, and a 
great deal of sentiment was accordingly aroused over the case. Meetings of 
protest were held by the Chinese in the native city and later placards were 
posted by the more radical calling for a general strike in the International 
Settlement. On the date agreed upon the strike was attempted and violence 
ensued. Foreign property was destroyed and a score of Chinese were killed. 
Following the lead of the British, the American Government secured com- 
pensation from the Chinese for the damage done to property on the grounds 
that the Chinese Government should have stopped the protest meetings and 
propaganda in the native city and should have prevented the rioters from 
entering the settlement. When it is considered that the police authority in 
the International Settlement is wholly within the hands of the foreigners, 
that the Chinese Government is incapable of exercising power within that 
area and that under the circumstances the holding of protest meetings was 
natural and justifiable, it will be seen that this was an extreme claim.”° 


(b) The Punishment of Rioters 


The United States has complained in numerous instances of the failure 
of the Chinese Government to mete out adequate punishment to the 
rioters in cases where American citizens have suffered at the hands of the 
mob. This has been justified under Article XI of the treaty of 1858 which 
provides that, if the dwellings or property of American citizens be threatened 
or attacked by mobs, the local officers shall “apprehend the guilty individ- 
uals, and punish them with the utmost rigor of the law.” 

Following the massacre of 1870 at Tientsin the punishments awarded to 
the culprits were not considered sufficiently severe in comparison with the 
enormity of the crime. Accordingly a joint note, in which the American 
Minister participated, was addressed to the Chinese Foreign Office stating: 
‘We consider it to be our duty without loss of time to state to your Imperial 
Highness that we regard the decision arrived at, after three month’s delay, 
as utterly unsatisfactory.”*! Within a short time after the sending of the 
note eighteen criminals had been executed and twenty-three others de- 
ported.22 

In 1891, after a series of alarming riots, the American Minister complained 
concerning the failure of the Chinese Government to punish the law-breakers. 
Later, as the riots continued unabated, a joint note of the foreign repre- 
sentatives protested: “‘the punishments meted out so far, either capital 
or other, are not at all in proportion to the gravity of the offenses com- 
mitted. . . . Such a state of things, however, cannot be allowed to 
continue.” Later in the year the foreign representatives, by means of a 


* For an account of this trouble see North-China Herald, Vol. 77, pp. 611, 653, 667, 672; 
U.S. Foreign Relations, 1906, Part I, p. 382 et seq.; 1908, pp. 147, 151. 
* U, S, Foreign Relations, 1871-2, p. 69. 
* Samuel Wells Williams, The Middle Kingdom, New York, 1883, Vol. II, p. 704. 
* U.S. Foreign Relations, 1891, p. 423. 
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joint protocol, notified their respective governments that the action of the 
Chinese officials in punishing the offenders was entirely inadequate.” 

Severe punishment of the rioters was demanded in the Chengtu riot of 1895 
in which some American property was destroyed,” in the Kiangyin riot of 
1896 in which an American mission was looted,” in the Chiang Pei-ting 
affray in 1898 in which a Chinese assistant at an American mission was 
killed,?” and in the Lienchou murders of 1905 when five Americans lost their 
lives.22 In each one of these cases the Chinese authorities put the principal 
mob leaders to death. 

In making such demands against China the United States has repeated 
demands that have been made on several occasions against this country in 
cases of anti-foreign violence occurring here. An important difference may 
be noted, however, arising from the constitutional position of the judiciary 
and of the local government. In the United States the independence of 
judges, the necessity of indictment by grand jury and the fact that such 
matters have been in the hands of the states have made the Federal Govern- 
ment powerless to comply with requests for the punishment of mob leaders.”® 
In China, however, prior to the fall of the Empire, the judiciary was sub- 
ordinate to the executive which was able to bring effective pressure upon the 
magistrates to secure the punishment of guilty individuals.*° 


(c) The Degradation and Punishment of Chinese Officials 


The most extreme demands in these cases have been for the degradation 
and punishment of Chinese officials within whose jurisdiction the anti-foreign 
riots have occurred. Such a policy is, as the experience in regard to the 
punishment of the German war criminals has shown, difficult to enforce 
among western nations even against a defeated enemy. It has nevertheless 
been followed to a great extent in China. 

Joint action of the Powers secured the dismissal from office and deporta- 
tion of the Prefect and District Magistrate in the Tientsin affray of 1870 * 
and the dismissal of the Taotai following the riot in Wuhu in 1891. The 
riot at Chengtu in 1895 was followed by strong diplomatic pressure from the 
United States to secure the dismissal of Viceroy Liu Ping-chang, an official 
who was well intrenched in the favor of the Empress dowager. Minister 
Denby, a capable and aggressive official, was firmly convinced from ten years 
of experience in China that the most effective method of stopping the anti- 
foreign riots was to hold to an absolute responsibility the Chinese officials 


* U.S. Foreign Relations, 1891, p. 440. % Tbid., 1895, p. 88. 

26 Thid., 1896, p. 78. 27 Ibid., 1898, p. 194. 

28 Tbid., 1906, Part I, p. 322. 

29 See Secretary of State Blaine’s statement to the Italian Government on this point, 
U.S. Foreign Relations, 1891, p. 677. 

30 But see the Constitution of Nanking, Articles LI and LII for provisions concerning the 
independence of the judiciary. 

31 U. S. Foreign Relations, 1871-2, p. 79. #2 Tbid., 1891, pp. 415, 428. 


t 
( 
j 
F 
h 
II 
G 
t . 
In 
th 
Re 
Re 
anc 
offi 


THE PROTECTION OF AMERICAN CITIZENS IN CHINA 497 


within whose jurisdiction the rioting occurred. He therefore sought to 
secure the dismissal of the Viceroy by demands upon the Chinese Foreign 
Office and by seeking to obtain the cooperation of the State Department. 
The State Department took the position that it could not request the 
punishment of the Viceroy except upon the report of a commission of 
investigation. The sending of this commission to Chengtu was opposed by 
the Chinese Government; but it was nevertheless organized and sent to the 
spot of the disturbance to collect evidence. Before the commission had had 
time to complete the investigation the Viceroy was deprived of office by 
Imperial decree.* During the same year at least eleven other officials were 
degraded owing to complaints made against them by the foreign representa- 
tives.* 

Following the report of the commission of investigation at Chengtu, the 
American State Department determined to urge upon China “to hold 
responsible and promptly punish, not only all individuals or officials directly 
or remotely involved upon the occurrence of any riot in which peaceable 
American citizens have been injured, but also the Viceroy or Governor of the 
Province in which it has occurred and who is directly responsible to the 
throne for the acts of every one of his subordinates, although his only fault 
may be ignorance.’’** The Chinese Government however refused to sub- 
scribe to this policy and stated that it would punish the officials when it 
could be shown that they were guilty of negligence or complicity.** Never- 
theless on numerous other occasions Chinese officials were degraded or 
dismissed upon the request of the American Minister expressed either in 
joint action with the other foreign representatives or in separate notes.*’ 


PROTECTION IN CASES OF WAR, INSURRECTION, BRIGANDAGE AND PIRACY IN 
CHINA 


It is now proposed to consider certain miscellaneous cases in which violence 
has not been applied to foreigners as such, but has arisen from hazards to 
which all residents have been subject, native and foreign alike. In such 
instances the injury to the foreign state is less apparent; but here again 
China has been held to a strict accountability. 

Injuries to American citizens in the war of 1856. During the war between 
Great Britain and China in 1856 much American property was destroyed in 
the vicinity of Canton. This destruction arose from the British cannonad- 
ing; from the burning of the foreign factories, the fire being set probably by 
the Chinese to aid in their attack on the British troops; and from pillage by 


* U.S. Foreign Relations, 1895, Part I, p. 157. * Tbid., p. 162. 

*% Tbid., 1896, p. 59. * Ibid., 1897, p. 65. 

* The District Magistrate of Kiangyin was dismissed for the riot in 1896, U. S. Foreign 
Relations, 1897, p.102. Many officials were punished after the Boxer uprising, U.S. Foreign 
Relations, 1901, Appendix, pp. 71, 72, 92, 203 and Final Protocol, Article II, and annexes 4, 5, 
and 6 in same volume, pp. 312 et seg. After the murders at Lienchou in 1905 two Chinese 
officials were deprived of rank, U. S. Foreign Relations, 1906, Part I, p. 322. 
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Chinese soldiers and policemen. The first and probably the second of these 
causes would ordinarily give rise to no legal claims against a government 
while damage under the third is clearly compensable. But payment for all 
of these injuries was provided for in the Claims Convention of 1858.38 

Damage during the revolution of 1911. For damage suffered during a 
successful revolution, international law would hold the revolutionists liable 
for the illegal acts of the revolutionary and governmental forces or for 
services performed or goods furnished to either.*® During the Chinese 
revolution of 1911 a considerable amount of damage was done to foreign 
property. A large number of claims were presented by the various govern- 
ments to the Chinese Republic, some of which came within the rule of inter- 
national law, but others were clearly outside of its scope. For example, the 
following extreme types of claims were included in the report of the Claims 
Commission appointed by the diplomatic body to investigate the subject and 
frame rules for the classification of claims: expenses of municipalities for 
protection and self defense, including loss caused by deterioration and unused 
provisions; indemnities to societies, firms and individuals for loss caused by 
robbers or pirates; actual loss in industrial enterprises, such as damage to 
and deterioration of machinery and materials, resulting from unavoidable 
suspension or delay in working owing to local revolutionary disturbances; 
rents not recoverable and rents paid in advance where occupation and use 
were actually prevented by military operations or the acts of Chinese 
soldiers.*° 

This report was approved by the United States *' along with the other 
governments. In due time the Republic of China took action to pay the 
claims. 

The Caldera and Lucky Star cases. In 1854 the Chilean bark Caldera was 
plundered by pirates in Chinese waters. The cargo was insured by a firm of 
New York underwriters, and the United States brought claim against the 
Chinese Government in order to recover their loss. This claim was brought 
up for settlement before the American Commissioners appointed to adjudi- 
cate under the Claims Convention of 1858. The two Commissioners dis- 
agreed as to whether the claim should be allowed. One Commissioner, Mr. 
Roberts, took the position that the Chinese Government was responsible for 
the failure to suppress the lawless activities of the pirates.*® The other 
Commissioner, Dr. Bradley, maintained that China was not to be held 
responsible for the activities of pirates in Chinese waters.** The former 
view was upheld by the American Minister and the claim was allowed. A 
somewhat similar case came up a few years later when an American vessel, 


38 Treaties, Conventions, International Acts, Protocols and Agreements between the United 
States and Other Powers, 1776-1909, compiled by William M. Malloy, Washington, 1910, 
Vol. I, p. 232. See also Sen. Doc. 30, 36th Cong. 1st sess. pp. 103, 337. 

89 Borchard, op. cit., p. 241. 40 U7. S. Foreign Relations, 1913, p. 206. 

41 Tbid., p. 210. “ House Doc. 29, 40th Cong., 3d sess. p. 177. 


Tbid., p. 176. 
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The Lucky Star, was wrecked on the Chinese coast and plundered by natives. 
Minister Burlingame refused to present a claim to the Chinese Government 


in this case, stating that China could not be held for the lawless acts of 
individuals unless it could be shown that Chinese officials were implicated.** 


These two cases must be considered in the light of the treaty of 1844, 


which reads as follows: 


If the merchant vessels of the United States, while within the waters 
over which the Chinese Government exercise jurisdiction, be plundered 
by robbers or pirates, then the Chinese local authorities, civil and mili- 
tary, on receiving information thereof, will arrest the said robbers or 
pirates, and punish them according to law, and will cause all the prop- 
erty which can be recovered, to be placed in the hands of the nearest 
Consul or other officer of the United States, to be by him restored to the 
true owner. But if, by reason of the extent of territory and numerous 
population of China, it should, in any case, happen that the robbers 
cannot be apprehended, or the property only in part recovered, then the 
law will take its course in regard to the local authorities, but the Chinese 
Government will not make indemnity for the goods lost.” 


The reading of the treaty will show clearly the reason for the refusal of 
Minister Burlingame to follow the questionable Caldera precedent. 


PROTECTION OF CHINESE CONVERTS AND EMPLOYEES OF AMERICAN CITIZENS 


Protection is generally extended by a government only to those who are 
its citizens.“° This rule has been departed from by the western states in 
varying degrees in their policies in oriental countries in extending protection 
to native converts and employees of foreigners. The United States, being 
without an established religion, has often stated its policy to be that of non- 
intervention in such affairs in other countries. The State Department in 
announcing its guiding principles in such matters has said: 

The President will see with deep regret any attempt to place a foreign 
ecclesiastic as such, on a different footing from other foreigners residing 
in China. . . . The President would look with equal regret upon 
any attempt to withdraw the native Christians from the jurisdiction of 
the Emperor without his consent, or to convert the churches founded by 
missionaries into asylums.“ 


While refusing to claim for native Christians any special rights not con- 
ferred upon other Chinese the United States has however maintained that 
they should not be persecuted for their faith. The well-known toleration 
clause of the American treaty of 1858 provides that Chinese who peaceably 


“U.S. Foreign Relations, 1864, Part III, p. 338. 

* Article XXVI. 

“ Borchard, op. cit., pp. 462, 660, 664; Moore’s Digest, Vol. VI, p. 628. 

“U.S. Foreign Relations, 1871-2, p. 154. The action of the American Minister in 1881 
in protesting against the payment of taxes by Protestants for heathen celebrations must be 
taken as an exception to this policy. It was prompted by the fact that Catholics had for 
Some time been so exempt. See U.S. Foreign Relations, 1881, p. 272. 
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teach and practice the principles of Christianity should in no case be inter- 
fered with or molested. Under this clause the United States has in several 
cases made a diplomatic protest to the Chinese Government against the 
persecution of Christians.‘ 

The United States has likewise in several instances presented claims 
against the Chinese Government on behalf of native converts or has other- 
wise espoused their rights to redress. Thus a number of claims of Chinese 
subjects for damages sustained in the attacks on the missions in Szechwan in 
1895 were approved by the American Commission sent to investigate the 
case and paid by the Chinese officials.“ In 1896 the American Minister 
asked redress for the damage done to the houses of native converts in Lam 
Mo in Southern Hunan, and a settlement was effected through the American 
missionary at that place.*® Similar action was taken in regard to the damage 
done to the property of native Christians in Lienchou in 1905." In 1898 
when a native Christian was killed at Chiang Pei-ting in Szechwan the 
American Minister asked that the death penalty should be inflicted upon the 
guilty person; and in the negotiations following the Boxer uprising it was 
demanded that the Chinese Government should punish officials who had 
been guilty of crimes against the Chinese Christians as well as those who had 
wronged the foreigners. 

It has been commonly claimed by foreigners that when a Chinese official 
desires to make the arrest of a native employee of a treaty Power national 
upon the premises of the foreigner, he must first obtain the consent of the 
foreigner’s Consul. This claim has grown up under the color of the treaties 
which provide for freedom of employment of Chinese by foreigners.* In 
1899 a case illustrating this point occurred in Chinkiang. One of the 
employees of a Mr. Emery, an American business man in that city, was 
arrested on the business premises without the consent of the American 
Consul having been obtained. Another employee, sent to secure the release 
of the first, was unmercifully flogged. The American Minister denounced 
the arrest on the premises of Mr. Emery as a flagrant violation of the practice 
which had grown up under the treaties; and the punishment of the Chief of 
Police was demanded. The Governor and Viceroy recommended the pun- 
ishment of the officer, explaining that he had acted recklessly in bambooing 
the messenger, although they did not acknowledge that a wrong had been 
done in making the arrest on Mr. Emery’s premises.™ In 1914 the American 


48 U. S, Foreign Relations, 1867-8, Part I, p. 489; Ibid., 1897, p. 82. 

49 Tbid., 1896, p. 54. 

5° Tbid., p. 84. 

5! Tbid., 1906, Part I, p. 308 et seg. 

Tbid., 1898, p. 194. 

53 Tbid., 1901, Appendix, pp. 193-8 for a list of officials for which punishment was de- 
manded, with a list of reasons therefor. 

4 Art. XVII, U. S. treaty of 1858; Art. XIII, British treaty of 1858. 

55 U.S. Foreign Relations, 1900, pp. 394-402. 
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Government went one step further and demanded that no employee of an 
American citizen should be arrested either on or off of American premises 
without first notifying the Consul.* 

The United States has, at times, in conjunction with the other Powers, 
presented claims to the Chinese Government in behalf of the Chinese em- 
ployees of American citizens. During the period of negotiation following 
the suppression of the Boxer outbreak, the allies joined in a note to China 
demanding indemnities for the ‘‘Chinese who have suffered during the late 
events in person or in property in consequence of their being in the service of 
foreigners.””*’7 This provision was incorporated in the final protocol. A 
similar demand was made in connection with the damages arising from the 
revolution of 1911.58 


THE USE OF ARMED FORCES IN CHINA 


The display of armed force for the purposes of protection has occurred on 
numerous occasions in China as it has in other sometimes turbulent coun- 
tries. No nation can be criticized from the ethical standpoint for using its 
armed forces in strictly necessary cases. The allied expedition to Peking to 
relieve the besieged legations was a necessary and proper application of force, 
and not only prevented the massacre of the legations, but in so doing saved 
China from the possibility of dismemberment which would have followed 
such a calamity. On the other hand there have been cases where force has 
been used, not as a preventive of damage, but to enforce a claim after the 
injury has been done. In such cases the state which employs the force has 
refused to rely on a discussion of the claims upon their merits and has rather 
chosen to coerce the weaker nation into compliance with its demands. The 
action of Germany in Shantung may be cited as a case in point. 

The policy of the United States has been to employ naval and land forces 
in cases of necessity only. This has been done in numerous instances. 
During the first war between China and Great Britain, Commodore Kearney, 
with two vessels, patrolled Chinese waters and afforded protection to Ameri- 
can interests which were endangered by the anti-foreign feeling.*® In 1874 
about one hundred American Marines were landed at Shanghai for the 
purpose of suppressing a riot directed against the foreigners.®® On several 
occasions war vessels have been sent to cities in which the populace has 
become aroused against foreigners with the hope that the presence of such a 
vessel might exercise a restraining influence upon the people and a stimu- 
lating one upon the officials. This was the case in Foochow in 1878," in 


* Westel W. Willoughby, Foreign Rights and Interest in China, Baltimore, 1920, p. 65. 

*’ U.S. Foreign Relations, 1901, Appendix, p. 59. 

Tbid., 1913, p. 207. 
, *® See Charles Oscar Paullin, Diplomatic Negotiations of American Naval Officers, Baltimore, 
912, p. 191. 

Foreign Relations, 1874, pp. 257-74. 

" Ibid., 1879, p. 188. 
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Canton in 1886, during the rioting in the earlier stages of the Boxer uprising 
of 1900, during the revolution of 1911," and at the present time the Yangtse 
River is being patrolled on account of the lawlessness and brigandage arising 
from unsettled political conditions.® 

The use of land forces by the United States has been restricted to the 
purpose of the defense of the legation at Peking by participation in the Allied 
Relief Expedition and by permanent legation guards and troops stationed 
to keep open the communications between Peking and the sea, under the 
protocol of 1901. The Chinese delegation at the Peace Conference at Paris 
in 1919 sought to secure the withdrawal of the legation and railway guards 
from China on the grounds that they are in derogation of the sovereignty of 
China, that they do violence to the sense of pride of the Chinese people, that 
they give rise to quarrels between the troops of the different Powers and that 
the necessity for their presence has ceased to exist. All of these arguments 
may be admitted excepting the latter. It is not easy to efface the memory of 
the harrowing events of 1900, especially at a time when respect for law and 
authority seems to be at alow ebbin China. The Powers will accordingly be 
slow to see the force of China’s argument; and in this respect, as in others, 
the recognition of the full international rights of the Chinese people will 
wait upon a restoration of political authority in domestic affairs.” 


CONCLUSION: OUR DISTINCTIVE POLICY 
The policy of the United States in demanding a strict accounting from 
China has been in harmony with the course of action taken by the other 
Powers so far as the necessity of protection is concerned. But when the 
demands of other western nations have gone beyond the needs of safety for 
their nationals and have become the pretext for political and economic 
aggression the United States has stood aloof. It is precisely at this point 
that our policy has become distinctive. On several occasions our diplomats 
at Peking have been under the necessity, sometimes an embarrassing one, of 
informing their colleagues that the United States must pursue a solitary and 
pacific course. 
A few illustrations may serve to set forth this contrast clearly. Great 
Britain, after her first war with China, obtained the cession of Hongkong in 


% U7, S. Foreign Relations, 1886, p. 78. 88 Tbid., 1900, pp. 94, 110, 114. 

* Report of the Secretary of the Navy, 1912, p. 14. 

% The use of naval forces by the United States has been dictated by a policy of non- 
intervention excepting where protection has been necessary. However, there have been 
two instances in which we have stepped beyond this line and have made a show of naval 
strength to influence the action of Chinese officials in minor matters. See U.S. Foreign 
Relations, 1874, pp. 274-97, and 1886, p. 74. 

% The matter of armed forces was taken up at the recent Washington Conference and 4 
resolution was passed looking toward the withdrawal by the Powers of their armed forces 
which are stationed in China without the authority of any treaty or agreement. This does 
not affect the United States as our troops are placed there under agreement. 
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addition to an indemnity which included an item of $6,000,000 for the 
destruction of opium, which had been illegally held by British subjects. 
France has claimed the right to protect Roman Catholics in the Far East and 
has used this claim to advance her political aims. French Indo-China came 
as a result of this policy. On one occasion when French missionaries were 
injured in Szechwan a demand was made for mining rights in six districts in 
that province, and, when a French missionary was murdered in Kwangsi, a 
railroad concession was secured from Pakhoi to Nanning. Germany found 
an opportunity to obtain a foothold in the Far East when two German 
missionaries were murdered in Shantung. A force of marines was landed at 
Tsingtao and a naval expedition was sent from Germany. The lease of 
Kiaochow Bay and important railway and mining concessions followed. 
Russia had aims in Manchuria when at the time of the Boxer uprising she 
rushed troops into that region to protect Russian subjects and their interests. 
There is little question but that Manchuria would have passed to Russia 
shortly afterward had not Japan checked the Russian territorial ambition. 
Japanese troops have been maintained in numerous districts of China for the 
purpose of protecting the Japanese, and the presence of these troops has been 
an important advantage during diplomatic controversies between the two 
governments. Each one of these nations mentioned has come into the pos- 
session of Chinese territory, each has obtained a lease of territory and each 
has claimed an economic monopoly in at least one sphere of interest. 

For our part it needs only to be said that the United States has neither 
come into the possession of Chinese territory, obtained a lease or claimed a 
sphere of interest. The guiding principle of American diplomacy was 
summarized in a telegram sent by Secretary Hay to Minister Conger at 
Peking in the heat of the Boxer uprising: ‘‘We have no policy in China 
except to protect with energy American interests and especially American 
citizens and the legation.’’ 


67 U.S, Foreign Relations, 1900, p. 143. 
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EDITORIAL COMMENT 


THE SUPREME COURT DECISION IN THE SHIP LIQUOR CASES 


This decision has interest for students of our international relations. It 
involves a construction of the Eighteenth Amendment and of the Volstead 
Act, passed by Congress to enforce that Amendment. 

Briefly stated, it denies to all vessels entering the territorial waters of the 
United States, whether foreign or domestic, the right to bring ship stores of 
intoxicating liquor for beverage purposes, even under seal. 

On the other hand it declares that the Amendment and Act do not apply 
by their terms to American ships on the high seas. So that in effect it places 
both foreign and domestic ships in the American trade on equal terms as 
regards liquor rations. 

It is a strict construction of the language of the Amendment and the Act. 
Congress makes laws; the courts interpret them, declare what their language 
means. Whether Congress intended what the court declares it to have 
enacted remains to be seen. It may explicitly extend the Prohibition Law 
to American vessels on the high seas. Or realizing its injustice and hard- 
ship, if applied to foreign ships in our waters, Congress may relax the law 
and permit ship stores and liquor freights to be brought into our ports if 
under seal or in bond. Meanwhile comment upon the decision, at least 
upon some features of it, may be of interest to the readers of this JouRNAL. 

The cases came, on appeal from a decision of the District Court, asking 
an injunction against the application to both foreign and domestic vessels 
of the National Prohibition Act, as interpreted by that court. 

The question was twofold: 

(1) Were ship stores of liquor so much a part of the equipment of a ship 
that their bringing into the waters of the United States did not mean im- 
portation in the intent and language of the Act, they not being removed from 
the ship or sold while in port. To this the court answered, No. 

(2) The Amendment prohibited ‘“‘the manufacture, sale or transportation 
of intoxicating liquors within, the importation thereof into, or the exporta- 
tion thereof from the United States and all territory subject to the jurisdic- 
tion thereof for beverage purposes.”” Did this cover American ships on the 
high seas? The court again said, No. 

To the contention that a merchant ship is a part of the territory of the 
country whose flag she flies when at sea, the court replied that this is 4 
“figure of speech, a metaphor.” 

It defined territorial waters as “the ports, harbors, bays and other en- 
closed arms of the sea along its coast and a marginal belt of the sea extending 
from its coast line outward a marine league, or three geographic miles.” 
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In commenting upon this decision the writer calls attention to certain 
points, some of them trifling, some of importance. 

One of the trifles is the limitation of the prohibition in both the Amend- 
ment and the enforcing Act to intoxicating liquor as a beverage. For me- 
dicinal purposes and for use in cooking, therefore, the prohibition does not 
lie. Brandy, rum and various wines, are extensively used in cooking. If, 
now, administrative zeal extends its prohibition of intoxicants for beverage 
purposes to intoxicants for medicinal or cooking purposes, such act could be 
and probably would be resented by the foreign Power to whose ships it w s 
applied. 

Another is the possibility of establishing a floating supply depot of intoxi- 
cants outside the three-mile limit, or at least outside the territorial waters 
of the United States, where all ships traversing the high seas could stock up 
at the outset of the east bound voyage. This would appear to be permitted 
by the language of the Act as interpreted by the court. But such an evasion 
of the intent of the Act would be so palpable and so undignified as not to be 
thinkable in the case of reputable companies. 

A matter of greater importance is the conflict of laws which results from 
the Act. If the jurisdiction in our ports over all ships is exclusive and 
absolute, the same must be true of the jurisdiction of foreign laws over all 
ships in foreign ports. The court says as to sea stores of liquor, on a ship, 
“By the laws of all the ports at which the ships touch this is permitted and 
by the laws of some it is required.” If, now, owing to the operation of our 
law, ships eastward bound in the American trade are unable to comply with 
this requirement, there is introduced a conflict between the laws of the 
respective countries which is certain to lead to confusion and may induce 
friction. 

One satisfactory feature of the decision is its explicit acceptance of the 
three-mile limit from the coast line as the limit of the territorial waters of a 
state. Its language is as follows: “It now is settled in the United States 
and recognized elsewhere, that the territory subject to its jurisdiction in- 
cludes the land areas under its dominion and control, the ports, harbors, 
bays, and other enclosed arms of the sea along its coast and a marginal belt 
of the sea extending from the coast line outward a marine league, or three 
geographic miles.” 

The risk of retaliation is a matter to be touched upon. The application 
of the Prohibition Act to several countries is a disaster. To Germany, 
France, Italy, and to a less extent to Great Britain, the loss of a market of 
importance for their liquid products on grounds which to them are inexpli- 
cable is an exasperation as well as an economic loss. They have become 
debtor countries, yet one means of paying their debts is cut off. When to 
this is added an interference with national usages and diet on their ships in 
our waters, it does not require much imagination to picture a state of mind 
which would seek retaliation. This could take a variety of forms, such as 
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an export tax upon articles sent here which we need but do not adequately 
produce; or an entrance or residence tax upon American travellers; or more 
probably exasperating regulations affecting our vessels in foreign ports. 
Such action must lead to retaliatory action in turn and our foreign relations 
will be thrown out of gear. 

Mr. Justice Sutherland, in his dissenting opinion, mentions another 
possible source of friction. ‘ Moreover the Eighteenth Amendment, it must 
not be forgotten, confers concurrent power of enforcement upon the several 
States, and it follows that if the general Government possesses the power 
claimed for it under that Amendment, the several States, within their re- 
spective boundaries, possess the same power. It does not seem possible 
to me that Congress, in submitting the Amendment or the several States 
in adopting it, could have intended to vest in the various seaboard States a 
power so intimately connected with our foreign relations and whose exercise 
might result in international confusion and embarrassment.” 

This apprehenson of international friction, as likely to be caused by the 
Amendment and the Act as interpreted by the Supreme Court, is not a mere 
academic fancy, it is being rapidly realized. It seems to the writer de- 
plorable that unnecessary causes of difference in our foreign relations should 
be thus given. They are unnecessary because, under proper safeguard, sea 
stores sealed in port, can do no possible harm to the principle of temperance. 

How can such differences be avoided! In two ways only; by a less narrow 
judicial construction or by remedial legislation. The first is now unhappily 
out of the question. Justice Sutherland, in the dissenting opinion already 


quoted, had shown the way. He said: 


The general rule of international law is that a foreign ship is so far 
identified with the country to which it belongs that its internal affairs, 
whose effect is confined to the ship, ordinarily are not subjected to 
interference at the hands of another state in whose ports it is temporarily 
present. With great deference to the contrary conclusion of 
the Court, due regard for the principles of international comity which 
exist between friendly nations, forbids the construction of the Eight- 
eenth Amendment and of the Act which the present decision advances. 

Interference with the purely internal affairs of a foreign ship 
is of so delicate a nature, so full of possibilities of international mis- 
understandings and so likely to invite retaliation that an affirmative 
conclusion in respect thereof should rest upon nothing less than the 
clearly expressed intention of Congress to that effect, and this I am 
unable to find in the legislation here under review. 


To the writer this seems good law and good sense. The courtesy and 
consideration due from one state to another make it improbable that Con- 
gress could have intended what the majority of the court says it enacted. 
If it did intend thus to violate the comity of nations, it should have so 
expressed itself that no shadow of doubt remained as to its meaning. 

Moreover, when a ship of one country visits the port of another, its 
internal regulations govern it unless there is distinct law to the contrary, iD 
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which case due notice should be given. This was the view of the American 
Secretary of State in the Plimsoll load line rule of 1876, when applied to 
vessels of his country. Mr. Fish wrote “that the right to impose penalties 
on the master or owner of an American vessel, sailing from a port of the 
United States, for the manner in which the cargo was laden or stored, was 
of so doubtful a character that however wise or beneficent the intent of the 
Act might be, the Government of the United States cannot but invite the 
attention of Her Majesty’s Government thereto, before further steps are 
taken in Great Britain to enforce obedience to the law in these particular 
cases, and before any steps are taken toward the enforcement of fines in 
these or similar cases.” 

And this was after notice of the enforcement of the Plimsoll rule had been 
given by Sir Edward Thornton. 

Such a drastic change from the usage of many years, based upon domestic 
legislation, warrants, even demands, negotiation between interested Powers 
to soften or at least explain the new rules. 

The Supreme Court might have declared that sea stores of liquor on a 
foreign ship in American waters were not imported because not to be mixed 
with the stock in trade of the country, not to be sold or severed from the 
ship, but kept under seal. Or it might have declared that the application 
of the Prohibition Law to foreign ships in American waters was so doubtful 
that the comity of nations forbade such application without further legisla- 
tion. But this line of argument and of construction did not appeal to the 
majority of the court. There remains therefore Congressional action as 
the only remedy. 

To promote good will between states, to avoid friction between states, 
with no sacrifice of a national principle, it appears to the writer that Congress 
by supplementary legislation should declare that it is no violation of the 
Volstead Act for foreign ships in American waters to retain their sea stores 


of liquor if placed under seal. 
T. 5S. Woo.sey. 


FOREIGN LANGUAGE TEACHING IN THE UNITED STATES 


The Supreme Court of the United States has recently been obliged to pass 
upon the question of teaching foreign languages to children of tender years. 
The first and leading case to be decided by that august tribunal is Meyer v. 
the State of Nebraska, in which an instructor in the Zion Parochial School, a 
Lutheran institution, had been convicted for unlawfully teaching “the sub- 
ject of reading in the German language’’ to a child who had not passed the 
eighth grade. 

There was no doubt that the instructor had violated the provisions of a 
law relating to the teaching of foreign languages in the State of Nebraska, 
approved April 9, 1919. The question before the Supreme Court was 
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whether a conviction of a State court for the violation of this act was void, 
as inconsistent with the Fourteenth Amendment to the Constitution of the 
United States providing that ‘‘ No State shall deprive any person 
of life, liberty, or property, without due process of law’’. The offence was a 
misdemeanor involving a fine of not less than $25.00 nor more than $100.00, 
or imprisonment in the county jail for a period not exceeding thirty days for 
each violation of the law. 

The crime for which the defendant was convicted consisted, it appears, 
in ‘the direct and intentional teaching”’, by means of a collection of Biblical 
stories, ‘of the German language as a distinct subject to a child who had not 
passed the eighth grade.” 

There was apparently no objection to the Biblical stories as such, and no 
charge that the foreign language was being used in order to corrupt the infant 
mind by the material used for instruction. The crime consisted singly and 
solely in the fact that the German language was being taught. 

Old-fashioned people would think it a good thing to have children taught 
Biblical stories, in any language, native or foreign, although they had not 
successfully passed the eighth grade. Such people believe, misguidedly no 
doubt, that although the stories might not help little children to pass this 
grade, lessons from the Bible might help them to be better citizens of these 
United States. 

It does not appear that the State has gone so far as to proscribe Biblical 
stories. However, if they are to be learned, it must be in the English lan- 
guage; otherwise the infant mind may be corrupted and the State must step 
in to prevent this at all hazards. 

Something might be said for the statute if it were limited to public schools 
supported by the funds of the State. But the law includes private, de- 
nominational and parochial schools. It apparently means that instruction 
“in any language other than the English language”’ is so fraught with injury 
to the State that no money can be expended by the citizens or residents of 
the State even for a private, denominational or parochial school supported 
by their contributions, although the subject-matter of instruction might be 
Biblical stories, the Constitution of the United States, or even the interesting 
little legend of George Washington and the cherry tree. It does not appear 
that the State of Nebraska is opposed to foreign languages as such; Latin, 
Greek and Hebrew are not included within the prohibition, “‘ but German, 
French, Spanish, Italian and every other alien speech are within the ban.” 
The living languages may be taught to children who have passed the eighth 
grade, apparently on the theory that when they have reached that mature 
age they will be less able to learn the living languages than before. But 
even then, to quote the exact language of the statute, ‘‘a certificate of gradu- 
ation issued by the county superintendent of the county in which the child 
resides” is necessary. It would seem that this provision makes the parochial 
school, of whatever denomination, subject to the supervision of the county 


superintendent. Private in name and support, it becomes public in fact. 


EDITORIAL COMMENT 509 


Of course, we all wish ‘‘that the English language should be and become 
the mother tongue of all children reared in this State’”’ and out of it; and there 
is no allegation that the English language is dying out in any portion of this 
continent where it has once been spoken. There is, however, a very great 
danger that the alleged right to regulate the teaching of languages may affect 
that most priceless of all blessings, the freedom of thought. Democracy 
has in its triumphant march overthrown the individual despot, but undue 
interference with individual liberty is none the less reprehensible if it be the 
act of a majority. The interests of the many must, indeed, prevail over the 
interests of the few, but the line is to be drawn somewhere; otherwise the 
demos instead of Louis XIV will say, ‘“ L’Etat ¢’est moi.” 

Where the line should be drawn can best be determined in the individual 
case. It was in this instance, the Supreme Court holding unanimously that 
the Legislature of the State of Nebraska had interfered “with the calling of 
modern language teachers, with the opportunities of pupils to acquire know]l- 
edge, and with the power of parents to control the education of their own.” 
Some light is thrown upon the line to be drawn between an all-powerful State 
and a powerless individual by the opinion of Mr. Justice McReynolds, 
speaking for the Court: 


That the State may do much, go very far, indeed, in order to improve 
the quality of its citizens, physically, mentally and morally, is clear; but 
the individual has certain fundamental rights which must be respected. 
The protection of the Constitution extends to all, to those who speak 
other languages as well as to those born with English on the tongue. 
Perhaps it would be highly advantageous if all had ready understanding 
of our ordinary speech, but this cannot be coerced by methods which 
conflict with the Constitution—a desirable end cannot be promoted 
by prohibited means. 


We may agree with a general assertion, indeed most of us do. The diffi- 
culty arises when we attempt to translate it into a concrete fact. Mr. 
Justice McReynolds evidently felt this difficulty and he met it squarely: 


For the welfare of his Ideal Commonwealth, Plato suggested a law 
which should provide: ‘ That the wives of our guardians are to be com- 
mon, and their children are to be common, and no parent is to know his 
own ‘child, nor any child his parent. . . The proper officers will 
take the offspring of the good parents to the pen or fold, and there they 
will deposit them with certain nurses who dwell in a separate quarter; 
but the offspring of the inferior, or of the better when they chance to be 
deformed, will be put away in some mysterious, unknown place, as they 
should be.’”’” In order to submerge the individual and develop ideal 
citizens, Sparta assembled the males at seven into barracks and in- 
trusted their subsequent education and training to official guardians. 
Although such measures have been deliberately approved by men of 
great genius their ideas touching the relation between individual and 
state were wholly different from those upon which our institutions 
rest; and it hardly will be affirmed that any Legislature could impose 
such restrictions upon the people of a State without doing violence to 
both letter and spirit of the Constitution. 
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This is sound doctrine; it is declared to be sound law by the decision of the 
Supreme Court in the case of Meyer v. Nebraska, decided on June 4, 1923. 
It is refreshing to find, in these busy days when the hum of the factory 
deadens the voice of the spirit, that a Justice of the Supreme Court of the 
United States quotes Plato and “the glory that was Greece”’, even although 


it be in warning. 
JamMEs Brown Scorrt. 


THE CANCELLATION OF THE LANSING-ISHII AGREEMENT 


On April 14, 1923, there was an exchange of notes between Secretary of 
State Hughes, on behalf of the United States, and Ambassador Hanihara, 
on behalf of the Empire of Japan. These notes are official statements of 
conferences between the Governments of the respective countries, of the 
results reached in these conferences, and they are shorter than summaries. 

Secretary Hughes thus wrote to Mr. Hanihara: 


I have the honor to communicate to your Excellency my under- 
standing of the views developed by the discussions which I have 
recently had with your Embassy in reference to the status of the 
Lansing-Ishii exchange of notes of November 2, 1917. 

The discussions between the two Governments have disclosed an 
identity of view and, in the light of the understandings arrived at by 
the Washington Conference on the Limitation of Armament, the 
American and Japanese Governments are agreed to consider the Lan- 
sing-Ishii correspondence of November 2, 1917, as cancelled and of no 


further force or effect. 
I shall be glad to have your confirmation of the accord thus reached.! 


On the same date Ambassador Hanihara wrote to Secretary Hughes: 


I have the honor to acknowledge the receipt of your note of today’s 
date, communicating to me your understanding of the views developed 
by the discussions which you have recently had with this Embassy in 
reference to the status of the Ishii-Lansing exchange of notes of Novem- 
ber 2, 1917. 

I am happy to be able to confirm to you, under instructions from 
my Government, your understanding of the views thus developed, as 
set forth in the following terms: 

The discussions between the two Governments have disclosed an 
identity of view and, in the light of the understandings arrived at by 
the Washington Conference on the Limitation of Armament, the Jap- 
anese and American Governments are agreed to consider the Ishii- 
Lansing correspondence of November 2, 1917, as cancelled and of no 


further force or effect. ! 


What is the Lansing-Ishii correspondence which was thus formally de- 
clared by the two Governments ‘‘as cancelled and of no further force or 
effect”? The notes were gentlemen’s agreements. Their purpose was 


1U.8. Treaty Series, No. 667. 
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“to silence mischievous reports’’ concerning the attitude of Japan toward 
China. The two Governments recognized that “territorial propinquity 
creates special relations between countries.” The rights which the United 
States would, therefore, have in China would be general interests, those 
of Japan special interests “‘ particularly in the part to which her possessions 
are contiguous”. The United States accepted, however, “the repeated 
assurances of the Imperial Japanese Government that “territorial pro- 
pinquity’”’ did not give that country a right to interfere with interests 
which the United States and other foreign countries had acquired through 
treaties with China. Both Governments disclaimed ‘‘any purpose to in- 
fringe in any way the independence or territorial integrity of China”, and 
they declared their adherence to the “principle of the so-called ‘Open 
Door’ or equal opportunity for commerce and industry of China”. Not 
only did they thus pledge themselves, but they expressed themselves 
opposed to the acquisition of any rights by foreign governments which 
would in any way effect the territorial integrity of China, or the equal rights 
of other nations. 

These notes, it is to be borne in mind, were dated the second of November, 
1917. The “mischievous reports”, which the notes were intended to end, 
related to intentions attributed to Japan, of acquiring interests in China in- 
consistent with the independence of that country, and the rights of others, 
more specifically, it is believed, to the rights and interests which Japan had 
obtained from China in the so-called ‘‘Twenty-One Demands” conceded in 
consequence of the Japanese ultimatum of May 7, 1915. Against these 
agreements the United States protested on May 11, 1915, stating both to 
China and Japan, that it could not recognize any agreements between the 
countries which would impair the treaty rights of the United States, or the 
territorial integrity of China, or the policy of the ““Open Door”’. 

The Lansing-Ishii correspondence, however, failed in its purpose, inas- 
much as it appeared that at the time of the exchange of the notes the United 
States were unaware of certain transactions which had taken place, between 
Japan and other Powers. It is difficult to comment upon them. It is 
better to quote them. 

Under date of February 16, 1917, the British Embassy stated in writing 
to the Japanese Minister of Foreign Affairs: 


His Britannic Majesty’s Government accede with pleasure to request 
of the Japanese Government for an assurance that they will support 
Japan’s claims in regard to the disposal of Germany’s rights in Shantung 
and possessions in the islands north of the equator on the occasion of 
the Peace Conference; it being understood that the Japanese Govern- 
ment will in the eventual peace settlement treat in the same spirit 
Great Britain’s claims to the German islands south of the equator.? 


* Pamphlet No. 42, Division of International, Carnegie Endowment for International 
Peace, p. 82. 
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Assurances to the same effect were given by Russia on the 20th of Febru- 
ary; by France on the first of March, and by Italy more informally, that 
“the Italian Government had no objection regarding the matter.” 

In pursuance of these “‘secret agreements, secretly arrived at’’ and which, 
according to President Wilson and Secretary of State Lansing, were never 
communicated to the Government of the United States, the interests of 
Germany in Shantung were ceded to Japan by Articles 156 to 158 of the 
Treaty of Versailles, signed June 28, 1919. The United States did not 
ratify this treaty. 

Secretary of State Hughes very properly took advantage of the Conference 
on the Limitation of Armament held in the City of Washington November 
12, 1921 to February 6, 1922, to negotiate a treaty relating to the principles 
and policies to be followed in matters concerning China, the first two 
articles of which are: 

Art. 1. The contracting Powers, other than China, agree: 

(1) To respect the sovereignty, the independence, and the territorial 
and administrative integrity of China; 

(2) To provide the fullest and most unembarrassed opportunity to 
China to develop and maintain for herself an effective and stable 


government; 

(3) To use their influence for the purpose of effectually establishing 
and maintaining the principle of equal opportunity for the commerce 
and industry of all nations throughout the territory of China; 

(4) To refrain from taking advantage of conditions in China in order 
to seek special rights or privileges which would abridge the rights of 
subjects or citizens of friendly states, and from countenancing action 
inimical to the security of such States. 

Art. 2. The contracting Powers agree not to enter into any treaty, 
agreement, arrangement, or understanding, either with one another, or, 
individually or collectively, with any Power or Powers, which would 
infringe or impair the principles stated in Article I.° 

The parties to this treaty were the United States of America, Belgium, 
the British Empire, France, China, Japan, Italy, The Netherlands and 
Portugal. Under the auspices of the Conference and under the personal 
good offices of Secretary Hughes and Mr. Balfour, a treaty was signed on 
February 4, 1922, between Japan and China, for the settlement of outstand- 
ing questions relative to Shantung. This treaty which has since been 
ratified by both China and Japan, and has been put into effect, abrogated 
the secret treaties—secretly arrived at—by conveying to China the interests 
of Japan in Shantung. These two treaties—the Nine-Power Treaty, and 
the treaty between China and Japan,—deprived the Lansing-Ishii treaty of 
any force or effect which it may have had. However, it was better to cancel 
it, which Secretary of State Hughes and Ambassador Hanihara did on April 


14, 1923. 
JAMES Brown Scott. 


*Senate Document, No. 125, 67 Cong., 2d. sess. Reprinted in SuppLemenT to this 
fouRNAL, Vol. 16, No. 2, April, 1922, pp. 66-67. 
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THE PAYMENT OF THE COSTS OF THE AMERICAN ARMY OF OCCUPATION 
ON THE RHINE 


There was signed at Paris on May 25, 1923 an agreement between the 
Governments of Great Britain, France, Italy, and Belgium, of the one part, 
and the United States of America, of the other part, for the reimbursement 
of the costs of the American army of occupation maintained on the Rhine 
from the date of the armistice on November 11, 1918 until January 27, 1923. 

In view of the circumstances under which the American army occupied 
a portion of the Rhineland and remained there for over four years, an 
explanation of the reasons for the negotiation of the agreement of May 25 
will be appropriate. 

Article 5 of the armistice convention of November 11, 1918 provided that 
the German armies should evacuate the territories on the left bank of the 
Rhine and that these territories “shall be administered by the local author- 
ities under the control of the Allied and United States armies of occupation”’. 
Article 9 of the armistice convention provided that ‘‘the maintenance of the 
troops of occupation in the Rhineland (excluding Alsace-Lorraine) shall be 
defrayed by the German Government”’.! 

Article 249 of the Treaty of Versailles provides that “there shall be paid 
by the German Government the total cost of all armies of the Allied and 
Associated Governments in occupied German territory from the date of the 
signature of the armistice of November 11, 1918,” and by Article 251 of the 
same treaty “the costs of the armies of occupation as defined under Article 
249 during the armistice and its extensions”’ and ‘after the coming into 
force of the present treaty’’ were given priority of payment in the appor- 
tionment of reparations and all other costs arising under the treaty, which, 
by Article 248 were made a first charge upon all the assets and revenues of 
the German Empire and its constituent states. 

In March, 1922 there was held in Paris a meeting of the Finance Ministers 
of Belgium, France, Italy, Great Britain and Japan to settle various ques- 
tions raised in dealing with the distribution of Germany’s payments. On 
the 11th of that month the Finance Ministers signed an agreement appor- 
tioning among themselves the payments made by Germany in 1921 and the 
payments to be made by Germany for the year commencing May 1, 1922.? 
No provision was made in these apportionments for any payments on 
account of the costs of the American army of occupation and the United 
States was, so to speak, left to whistle for its share. When the intention of 
the Finance Ministers to ignore the American costs became known, the 
American unofficial observer on the Reparation Commission reminded them 
of America’s bill, but the only effect of the reminder was the insertion of an 


‘See text of “Conditions of an Armistice with Germany”, printed in SupPLEMENT to this 
Journax, Vol. 13, p. 97. 
* Printed in SupPLEMENT to this Journax, Vol. 16, p. 229. 
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article at the end of the agreement stating that ‘the present agreement is 
made subject to any rights of the United States of America’’, which cannot 
be interpreted as an unqualified admission that the United States had any 
rights at all. 

When the action of the Finance Ministers at Paris became known to the 
State Department at Washington, Secretary of State Hughes promptly 
addressed identic communications to the Governments of Belgium, Great 
Britain, France, Italy and Japan, setting forth the right of the United 
States to be paid, upon an equal footing with them, the actual cost of its 
army of occupation, which the Secretary stated had been repeatedly set 
forth. The Secretary of State called attention to certain antecedents of 
the Paris agreement of March 11, 1922 as follows: 

In November, 1921, the commission appointed by the Supreme 
Council to give its opinion on the expenses of the armies of occupation 
made its report, dealing with the army costs since May 1, 1921. This 
included calculations with respect to the American army, and its actual 
costs since that date were included in the proposed provision for pay- 
ment pari passu with the other Powers. 

It had been supposed that this report to the Supreme Council would 
be referred to the Conference of Ambassadors and would pave the way 
for suitable action with respect to the American army costs both current 
and accumulated. It was with surprise that the Government of the 
United States recently learned that negotiations, in connection with 
and following the meeting at Cannes in January last, apparently con- 
templated the substitution for the recommendation of the Army Costs 
Commission of other arrangements which would ignore American army 
costs altogether, although estimates both for army costs and reparations 
were being made on the basis of the entire capacity of the German Govy- 
ernment to pay. When it came to the notice of this Government that 
it was proposed at the meeting of the Finance Ministers, to convene at 
Paris on March 8, definitely to assign the greater portion of the amount 
heretofore paid in cash by Germany, and not yet finally allocated, to the 
payment of army costs without making any provision for those of the 
American army, it was deemed advisable again to direct attention to 
the position of the United States. 


The reasons for the Allied attitude of ignoring the American claim for 
the reimbursement of the costs of its army of occupation in Germany have 
not been officially disclosed. The State Department’s identic note states 
“it is understood that it has been suggested that there are technical diff- 
culties which stand in the way of its recognition’’, which difficulties the 
Department assumed “ would be based upon the fact that the United States 
has not ratified the Treaty of Versailles”. In answer to this objection, the 
Secretary pointed out “that Germany has explicitly consented to the 
priority of payment of the cost of the American army of occupation not- 
withstanding the fact that the Treaty of Versailles has not been ratified by 
the United States” and hence that any technical objection on this ground 


* See the Department’s press notice issued March 22, 1922. 
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“would necessarily rest, not upon any action or lack of action on the part of 
Germany, but solely upon the refusal of the Governments of the Allied 
Powers themselves to permit the discharge of an admittedly equitable claim 
and thus to seek to maintain in their behalf exclusively a first charge upon 
all the assets and revenues of the German Empire and its constituent states 
for demands exhausting the full capacity of the German Government to 
pay.” 4 

The Government of the United States in the same note expressed the 
belief that the right to the payment of its army costs on an equal footing 
with the Allied Powers was in no way affected by the American refusal to 
ratify the Treaty of Versailles which, it pointed out, went into effect upon 
ratification by Germany and three of the principal Allied Powers and made 
specific provision, as above quoted, for the payment of the cost of all armies 
of occupation. 

It might further have been pointed out by the State Department that, 
aside from the technical question of the effect of the failure of the United 
States to ratify the Treaty of Versailles upon its right to collect the costs of 
its army of occupation, these armies of occupation were in Germany by 
virtue of the armistice of November 11, 1918 which, as above quoted, 
provided in Article 9 thereof that the costs of maintenance shall be defrayed 
by the German Government, and this article is a portion of the armistice 
agreement which was specifically continued in force by Article 212 of the 
Treaty of Versailles. 

Secretary Hughes reminded the Allied Governments of the fact that 
“the Government of the United States has repeatedly and earnestly been 
solicited not to withdraw its army of occupation”. Such solicitations by 
the Allies would in equity estop them from denying the American right to 
reimbursement upon the same terms as the other occupying governments 
regardless of any technical objections that might be raised to the contrary. 

The Foreign Offices no doubt took note of the public resentment in the 
United States at this cavalier treatment of the American bill and the 
resulting suggestions for the immediate withdrawal of the American forces 
from Germany, for they hastened to assure the Secretary of State that their 
governments were not disposed to question the American claim. On Novem- 
ber 8, 1922 the Governments of Great Britain, France and Italy invited the 
United States Government to send a representative to meet Allied delegates 
in Paris in order to arrive at a solution of the question satisfactory to all 
parties concerned. The invitation was accepted by the Government of 
the United States and Mr. Eliot Wadsworth, Assistant Secretary of the 
Treasury, was designated as its representative. The negotiations resulted 
in the signature of the agreement on May 25, 1923. 


* The treaty between the United States and Germany of August 25, 1921 provided that 
the United States shall have and enjoy the rights and advantages stipulated for the benefit 
of the United States in the Treaty of Versailles notwithstanding the fact that the treaty has 
not been ratified by the United States. 
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The agreement is necessarily a complicated one because of the intricate 
machinery which it has been found necessary to establish to collect repara- 
tions from Germany through various channels. The effect of the agreement 
is that the United States has waived for the present its right of priority of 
payment of the costs of its army of occupation pari passu with the Allied 
Governments, but the said costs are to have priority, with certain excep- 
tions, over the payment of general reparation costs to the Allies which, by 
Article 251 of the Treaty of Versailles, rank next in priority to the payment 
of the costs of the armies of occupation. The following synopsis of the 
agreement was made public by the State Department on May 25, 1923: 


The net amount due to the United States on army cost account is to 
be reckoned by taking the American figures of total gross costs and 
deducting first, the value of paper marks requisitioned by the American 
army in Germany, and, second, the value of the material abandoned by 
Germany and coming into the hands of the American army when the 
American troops were marching into Germany following the Armistice 
of November 11, 1918. Final figures of the total cost are not yet 
available, since the final accounts of the American army of occupation 
have not been made up, but according to figures supplied by the War 
Department the total gross cost up to January 31, 1923, was $292,- 
319,858.03, and, deducting $36,775,047.50, which represents the value 
in paper marks requisitioned up to the above date, the net balance due to 
the United States as of January 31, 1923, is $255,544,810.53. From 
this latter figure is to be deducted the value of the Armistice material, 
as above stated, but no definite value has as yet been placed upon this 
material. The agreement just signed provides that the value of this 
material shall be fixed by agreement between the Government of the 
United States and the Reparation Commission. 

It is provided in substance that the amount due to the United States 
shall be paid in twelve annual yearly installments out of future cash 
payments credited to Germany. It may be estimated roughly that 
the annuities will amount to approximately $20,000,000 yearly. Until 
the end of 1926 the annuities are to constitute a first charge on payments 
credited to Germany’s reparation account,® excepting deliveries in 
kind, the proceeds of the British Reparation Recovery Act, or similar 
legislation, and the value of transfers and cessions of property under 
the Treaty of Versailles; after January 1, 1927, in case payments of the 
foregoing character placed to the credit of the Reparation account 
should prove to be insufficient, the annuities due to this Government 
shall in addition constitute a first charge on all payments placed to the 
credit of army of occupation account excluding requisitions of paper 
marks by the Allied armies of occupation. 

Until the end of 1926 the annuities due to the United States constitute 


’ The “reparation” account of Germany includes all payments in cash or kind which are 
devoted to making good the damages for which the Allies have claimed compensation from 
Germany in accordance with the terms of the Treaty of Versailles. Accordingly there are 
excluded from the “reparation” account such items as the cost of the Reparation Com- 
mission, the payments made through the clearing offices, and the cost of the armies of 
occupation. 


EDITORIAL COMMENT 517 


a lien of 25 per cent of the payments made by Germany, as defined 
above. It is provided that the sum to be remitted to the American 
Government up to the end of 1926 is not to exceed 50 per cent of the 
total balance paid in cash by Germany in the course of the year in 
question on reparation account, and any deficits resulting from this 
provision shall be charged against the payments in cash made by Ger- 
many in the course of the following years up to and including 1926. 

One-eighth of any deficits that may be due to the United States at the 
beginning of 1927 is to be added to each of the payments to be made in 
the course of the years 1927-34 inclusive. Beginning with 1927 the 
annuities due to the United States constitute a first charge to the extent 
of 100 per cent on payments by Germany (with the exceptions above 
enumerated) placed to the credit both of reparation and army cost 
accounts. 

In case after 1926 there should still be deficits, the amount thereof 
will bear simple interest at 43 per cent and is to be liquidated with 
priority out of subsequent cash payments by Germany on army cost 
account. 

The Allied Governments reserve their rights in any collections in 
occupied territory through the intervention of any Allied authority. 

It is further provided that in case any extraordinary payments should 
be made by Germany by means of the flotation of a loan or otherwise the 
Allied Governments will discuss with the United States the participation 
of this Government in such extraordinary payments. Also, in the event 
of any moratorium being granted to Germany the Allied Governments 
will communicate with the Government of the United States for the 
purpose of reaching an agreement that would not cause any prejudice 
to this Government. 

It is provided in Article V that if the United States should procure any 
dyestuffs, in accordance with the provisions of the Treaty of Versailles, 
or any subsequent agreement, the value of such dyestuffs shall be de- 
ducted from the annuity due to the Government of the United States 
under the present agreement. 

It is provided that, if at the end of 1927, or of any year following the 
arrears due to the United States have reached such an amount as might 
in the judgment of this Government endanger the complete execution 
of the payments within the 12-year period, the Allied Governments, 
upon the request of the Government of the United States and in agree- 
ment with it, will use their best endeavors to make such modifications 
of the agreement as may seem necessary to insure the complete execution 
of the payments within the prescribed period of 12 years. 

It is also provided in Article VI that in case the present agreement 
does not work out satisfactorily, the Government of the United States 
shall have the right of abrogating it. In the event of abrogation, for 
any reason whatsoever, it is provided that each of the respective Gov- 
ernments ‘‘reserves the right to maintain all its rights whatsoever may 
be their extent such as each deems them to exist at this date’. 


GeEorGE A. FINCH. 
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THE FIFTH INTERNATIONAL CONFERENCE OF AMERICAN STATES 


A few words of explanation should be prefixed in order that the Confer- 
ences of the American Republics may be properly appreciated. 

The friendly relations between the United States and the Latin American 
countries began at a very early and important period of their common 
history. The United States was the first nation to recognize their inde- 
pendence, and President Monroe’s famous message of December 3, 1823, 
exactly a century ago, was designed to, and has in fact, maintained the 
independence of America. Under the Monroe Doctrine the American 
Continent was no longer to be subject to future colonization by European 
Powers; the political system of the European Powers, differing from that of 
America, was not to be extended to the American Continent; and any inter- 
position on the part of European Powers for the purpose of oppressing or 
controlling the destiny of any American nation whose independence had been 
recognized by the United States, would be regarded by the United States 
“‘as the manifestation of an unfriendly disposition.” 

The American Conferences are designed to bring accredited representa- 
tives of the twenty-one American Republics together to confer on matters 
which they have in common, and without interfering with the domestic or 
foreign relations of any, to reach agreements which are found to be in accord- 
ance with their general interests. The system of conferences owes its origin 
to a suggestion of the United States, made by Secretary of State Blaine in 
1881, for the appointment of an equal number of commissioners from each 
of the American States “for the purpose of considering and discussing the 
methods of preventing war between the nations of America’’; and to the 
invitation of the United States extended by Secretary Bayard, to meet in 
conference in Washington, in 1889. The invitations were accepted, and the 
first of the series of conferences met in Washington, October 2, 1889—April 
19, 1890, appropriately under the Presidency of its initiator, Mr. Blaine, who 
happened to be Secretary of State again at the time of its meeting. The 
conference was a success. It declared arbitration to be the public law of the 
American Continent. It recommended (and its recommendation was 
adopted) the creation of an International Union of the American Republics. 
The Pan American Bureau was created as the agent of the Union. 

The second conference was held in the City of Mexico, October 22, 1901- 
January 22, 1902, and, among other things, adhered to the conventions and 
declarations of the First Hague Peace Conference of 1899, and expressed 4 
desire to adhere to the Pacific Settlement Convention of that conference, 
which could only be done with the consent of the twenty-six signatory 
Powers. This was brought about by Secretary of State Root, and the way 
was opened for the participation of the twenty-one American Republics i2 
future conferences. 

The third conference met in the city of Rio de Janeiro, July 21—August 
26, 1906. The then Secretary of State of the United States attended in 
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person, in order to show the interest of the United States in the conferences, 
which had by this time demonstrated their usefulness. Of the many im- 
portant measures, two stand out: the reorganization of the Union, and the 
adoption by the conference of a resolution submitting the question of the 
forcible collection of public debts to the Second Hague Peace Conference, 
which met the succeeding year and adopted a convention restricting the use 
of force in such occasions—greatly to the benefit and prestige of the Ameri- 
can Republics. In pursuance of the first mentioned resolution, the nature 
and scope of the Union was enlarged and the International Bureau was 
appropriately changed to the Pan American Union. Headquarters of the 
Union were acquired. The Government of the United States, by an Act 
of Congress, set aside a site between the Potomac and the White House, 
and an American citizen, Mr. Andrew Carnegie, contributed the building 
which now serves as the home of the American Republics. 

The fourth conference took place at Buenos Aires, July 12—August 30, 
1910. The independence of Argentina had been proclaimed in 1810, and 
the conference therefore met in an atmosphere of celebration. It neverthe- 
less adopted, as did its predecessor, a series of conventions and resolutions 
in the interest of the American Republics. One of the resolutions reor- 
ganized the Union of the American Republics, and the Pan American Union 
is now operating under the provisions of the resolution. 

The fifth Pan American Conference opened at Santiago, Chile, March 
25, 1923, and adjourned May 3, 1923. It was to have met in 1914, and a 
program was prepared, but the World War came instead, and the meeting 
was postponed until such date as the Chilean Government might designate. 

It is too early to appreciate the place which the conference will hold in the 
series, as the nations represented are not bound by the conventions or 
resolutions which the delegates may adopt, but by their ratification. 

In all there were sixteen plenary sessions; four conventions signed and ap- 
proved and seventy-three resolutions adopted. The first of these conven- 
tions is a continental treaty providing for the settlement of disputes arising 
between the American Republics, by an impartial investigation of the facts 
involved. The method is that of a commission of inquiry, to which are to be 
submitted all controversies arising between the American Republics which 
diplomacy has failed to adjust. The commission will, in each instance, be 
composed of five members, all nationals of the American Republics. The re- 
port is to be rendered within a year of the first meeting, and the reports 
are not decisions or awards; they are in the nature of findings, leaving it 
to the respective Republics to take such further action as they may deem 
wise in the premises. The convention follows the general lines of Secretary 
Bryan’s treaties for the advancement of peace and the treaty establishing 
commissions of inquiry, of February, 1923, between the United States and 
the Central American Republics. The distinctive characteristic of this con- 
vention is that American disputes are to be settled by Americans. 
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The second convention deals with trade-marks, and is in fact a revision 
of the convention dealing with this matter adopted at the Fourth American 
Conference at Buenos Aires. The present convention aims to meet the 
objections made to the others, and incorporates suggestions which were made 
at Santiago. By complying with the legislation of each of the American 
countries, trade-marks can be registered. They will be protected and the 
sovereignty of each country will be observed. 

The third convention deals with uniformity of nomenclature for the 
classification of merchandise. It was presented by the delegates of the 
United States, and provides for the use of the Brussels nomenclature of 1913. 

The fourth convention is for the publicity of customs documents, and 
should be very valuable. Legislation differs in every country, with the 
result that there are in the Americas twenty-one different customs laws, 
regulations and procedure. The convention provides for the publication by 
the Inter-American High Commission of a handbook containing these laws 
of the twenty-one American Republics. Wisely the conference decided upon 
the suggestion of the delegation of the United States to publish them in an 
abridged form. 

Among the resolutions, the most important appears to be the one provid- 
ing for the reorganization of the Pan American Union. From the official 
statement issued by the Department of State, it appears that the proposed 


changes are: 

(1) The creation of four permanent committees to assist the Pan 
American Union in the study of the following subjects; economic and 
commercial relations between the American States; international 
organization of labor in America; questions of hygiene in the countries 
of the continent; and the development of intellectual cooperation, with 
special reference to cooperation between American universities. 

(2) The redrafting of the article providing for the composition of the 
Governing Board of the Pan American Union, so as to authorize an 
American Republic which may not have a diplomatic representative 
accredited to the Government of the United States, to appoint a special 
representative on the Governing Board. It was also provided that the 
Chairman of the Governing Board, who has heretofore been ex officio 
the Secretary of State of the United States, should be elected by the 


Board. 


Among the other resolutions was one recommending measures to diminish 
progressively the consumption of alcoholic liquors, and a series relating to 
the rights of women. There was also one which if carried out should be of 
It recommended an examination and revision of the 
various resolutions adopted by the four Pan American Conferences which 


had been previously held. 
It is to be regretted that proposals to limit the land and naval armament 


much importance. 


did not meet with the approval of the Conference. Nevertheless, the seed 


has been sown, and it will surely ripen. 


4 ( 

a 
b 
le 
le 
as 
al 
3 N 
las 


EDITORIAL COMMENT 521 


The sixth conference is to meet in the city of Habana, in the Republic of 
Cuba, at a date not later than five years from the closing session of the Fifth 
Conference. 

Important as have been the measures adopted by the various conferences, 
the conference itself is the greatest result. Representatives of the Republics 
coming together and meeting in different countries form personal friend- 
ships and see with their own eyes the progress made and the possibilities of 
future advancement. Each is but a link in the binding of the Americas 
more closely together. But Pan Americanism does not wait upon the con- 
ferences. The Union exists in Washington, and its Governing Board, 
composed of the diplomatic representatives of each of the American Re- 
publics, under the chairmanship of a representative of one of the countries, 
meets regularly in Washington during intervals and may consider, in 
special session, matters of personal interest. There is no limit to the good 
which the Union may accomplish if the desire to accomplish it only animate 
the Americas. 

James Brown Scorrt. 


THE UNITED STATES AND THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


In an address delivered at St. Louis, Missouri, on Thursday, June 21, 
1923, President Harding made a further pronouncement in advocacy of the 
participation of the United States in the Permanent Court of International 


Justice, in which he laid down two conditions which he stated may be 
considered indispensable: “ First, that the tribunal be so constituted as to 
appear and to be, in theory and in practice, in form and in substance, beyond 
the shadow of doubt, a world court and not a league court; second, that the 
United States shall occupy a plane of perfect equality with every other 
Power”’. 

“There admittedly is a league connection with the world court”’, he said, 
and “though I firmly believe we could adhere to the court protocol, with 
becoming reservation, and be free from every possible obligation to the 
league, I would frankly prefer the court’s complete independence of the 
league.” The reservations to which the President referred were those pro- 
posed by the Secretary of State in his letter of February 17, 1923 and trans- 
mitted by the President to the Senate on February 24.!_ The reservations 
as drafted by Mr. Hughes are as follows: 

I. That such adhesion shall not be taken to involve any legal relation on 
the part of the United States to the League of Nations or the assumption of 
any obligations by the United States under the Covenant of the League of 
Nations constituting Part I of the Treaty of Versailles. 


‘ The letter of the Secretary of State and the message of the President are printed in the 
last number of this JouRNAL, April, 1923, pages 331-343. 
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“TI. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with the 
other states members respectively of the Council and Assembly of the 
League of Nations in any and all proceedings of either the Council or the 
Assembly for the election of judges or deputy judges of the Permanent 
Court of International Justice or for the filling of vacancies. 

“TII. That the United States will pay a fair share of the expenses of the 
Court, as determined and appropriated from time to time by the Congress 
of the United States. 

“TV. That the statute for the Permanent Court of International Justice 
adjoined to the protocol shall not be amended without the consent of the 
United States.” 

The President’s recommendation of February 24 resulted in a division of 
public opinion into three groups. Opponents of the League of Nations 
characterize it as an attempt to get the United States into the League 
“through the back door;” advocates of the League proclaim American 
participation in the court as a first step toward joining the League of Na- 
tions; while a third group hold that the court is a separate tribunal entirely 
independent in its judicial functions from the political organization of the 
League. Referring to this division of sentiment, the President, in his 
address of June 21, stated that ‘‘since any adherence must be attended by 
reservations, I am willing to give consideration to our differences at home 
and thereby remove every threatening obstacle worth considering, so we 
may go whole-heartedly to the world with an authorized tender of support”. 
To this end and to meet the requirements which he enumerated as essential 
to adherence by the United States, he submitted for consideration the 
following readjustment of the existing arrangement for the court: 


Granting the noteworthy excellence, of which I, for one, am fully 
convinced, of the court as now constituted, why not proceed in the 
belief that it may be made self-perpetuating? This could be done in 
one of two ways, (1) by empowering the court itself to fill any vacancy 
arising from the death of a member or retirement for whatever cause, 
without interposition from any other body; or (2) by continuing the 
existing authority of the Permanent Court of Arbitration to nominate 
and by transferring the power to elect from the council and assembly of 
the league to the remaining members of the court of justice. 

The fixing of compensation of the judges, the supervision of ex- 
penditures, the apportionment of contributions, etc., could also be 
transferred from the league to either the court of arbitration or a com- 
mission designated by the member nations. Thus, incidentally, would 
be averted the admitted unfairness of the present system, which im- 
poses a tax upon members of the league who are not subscribers to the 
court. 

The exclusive privilege now held by the league to seek advisory 
legal guidance from the court might either be abolished, or, more 
wisely perhaps, be extended to any member or group of member nations. 
Thus all would be served alike, subject as now to determination by the 
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court itself of the kind of questions upon which it would render judg- 
ments. 

The disparity in voting as between a unit nation and an aggregated 
empire, which now maintains in the assembly of the league, to which 
many object, because of apprehensions which I do not share, would, 
under this plan, disappear automatically. 

These observations are not to be construed as suggesting changes in 
the essential statute of the court, or the enlargement or diminution of 
its numerical strength, or modifying the proper provision that a nation 
having a cause before the court, which is not represented among the 
judges, may name one of its own nationals to sit in that particular case. 


In view of these different proposals for the participation of the United 
States in the Permanent Court of International Justice, it seems appro- 
priate to review the provisions of the protocol by which the court was 
established and the statute by which it is governed. 

The resolution of the Assembly of the League of Nations passed December 
13, 1920, which approved the statute and directed the submission of the 
protocol for signature to the members of the League, made specific provision 
for the signature of the protocol by states not members of the League. The 
last paragraph of the resolution reads as follows: “‘The said protocol 
shall likewise remain open for signature by the states mentioned in the 
Annex to the Covenant’’. The protocol of signature, prepared on December 
16, 1920 pursuant to the resolution of December 13, provides in the fourth 
paragraph that “the said protocol shall remain open for signature by the 
members of the League of Nations and by the states mentioned in the 
Annex to the Covenant of the League’’.? 

There is nothing in the resolution or in the protocol requiring the United 
States, if it adheres to the court as one of the states mentioned in the Annex 
to the Covenant, to become a member of the League or to assume any 
obligations toward the court except those specifically set out in the statute 
as applicable to non-League members. 

The provisions on the latter point are contained in Chapter 2 of the 
statute dealing with the competence of the court. Article 34 provides 
that “only states or members of the League of Nations can be parties in 
cases before the court’’. Article 35 provides that ‘‘the court shall be open 
to the members of the League and also to states mentioned in the Annex to 
the Covenant’. The same article specifies that “‘when a state which is not 
a member of the League of Nations is a party to a dispute the court will fix 
the amount which that party is to contribute toward the expenses of the 
court”’. 

It is therefore clear that by the simple act of signing the protocol the 
United States may adhere to the court as a non-League member free from 
any commitments or obligations to the League of Nations upon the sole 


_ * The resolution, the protocol and the statute are printed in the SupPLEMENT to the last 
issue of the Journat, April, 1923, pp. 55 et seq. 
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condition that it will contribute toward the expenses of the court when it is 
a party in dispute before it. 

The submission of disputes to the court is within the absolute control of 
the signatory or adhering Powers, except for the states who, in addition to 
signing the protocol, sign also the optional clause conferring compulsory 
jurisdiction in certain classes of cases. The general jurisdiction of the 
court ‘‘comprises all cases which the members refer to it’’, a purely vol- 
untary act on the part of each litigant which, in the United States, would be 
subject to the consent of the Senate in each instance; and ‘‘all matters 
provided for in treaties and conventions in force”’ (Article 36), which clause 
does not apply to a nation having no treaties or conventions in force re- 
ferring to the League of Nations or the court. The same observation 
applies to the provisions of Article 37, which states ‘‘when a treaty or con- 
vention in force provides for the reference of a matter to a tribunal to be 
instituted by the League of Nations the court will be such tribunal”’. 

Chapter I of the statute contains detailed articles covering the election of 
the judges by the Council and Assembly of the League of Nations. No 
provision is made therein for the participation of non-League members in 
the election. Article 33 of the statute provides that ‘‘the expenses of the 
court shall be borne by the League of Nations in such manner as shall be 
decided by the Assembly upon the proposal of the Council’”’. No provision 
is made for sharing these expenses by non-League members who adhere to 
the court, except the provision, above referred to, which takes effect only 
when such a party is a suitor before the court. 

It appears from the foregoing that the conditions or reservations now 
under discussion in the United States have been suggested for reasons out- 
side of the requirements expressly stipulated for the adherence to the court 
of non-League members. 

The details of the negotiations between the United States Government 
and the League members looking to the participation of the United States 
in the court on terms other than those mentioned in the protocol and 
statute have not been made public, but President Harding, in his message 
to the Senate of February 24 last, stated that the consideration of plans 
under which the United States might adhere to the protocol had been under 
way for a long period. ‘We were unwilling to adhere unless we could 
participate in the selection of the judges”’, he said. ‘We could not hope 
to participate with an American accord if adherence involved any legal 
relation to the League. These conditions, there is good reason to believe, 
will be acceptable to the signatory Powers, though nothing definitely can 
be done until the United States tenders adhesion with these reservations ”’. 

In the letter of February 17 of the Secretary of State, which the President 
transmitted to the Senate, Mr. Hughes states that the provisions of the 
statute under which only members of the League of Nations are entitled to 
a voice in the election of judges constituted a fundamental objection to 
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adhesion on the part of the United States to the protocol and the acceptance 
of the statute of the court in its present form. The condition then drafted 
to permit the participation of the United States in the election of the judges 
was no doubt intended to place the United States on terms of equality with 
the other states signatories to the court protocol and thus aid in securing 
consent to American adherence. If now it develops that the condition has 
had the opposite effect and adds weight to the objection that adhesion to 
the court involves entry into the League of Nations, at least ad hoc, the 
logical course of action would seem to be to abandon the self-imposed 
objectionable condition and seek consent to adherence to the court accord- 
ing to the terms of the protocol and the statute. Certainly it cannot be 
successfully maintained that the United States would lose any of its dignity 
or self-respect by adhering to the protocol and taking advantage of the 
statute upon the same terms as other states non-members of the League. 
It is likewise as certain that states members of the League cannot object 
to the United States availing itself of the stipulations made and provided 
for by them for the adherence of non-member states. 

The election of judges is doubtless an important function, but participa- 
tion in it is nothing more than a step to secure an impartial, competent body 
of judges of the highest integrity. That such a body already exists in the 
present court is attested by President Harding with splendid candor and 
without reservation. In his St. Louis address he said of the court: “It is 
a true judicial tribunal. Its composition is of the highest order. None 
better, none freer, from selfish, partisan, national, or racial prejudices or 
influences could be obtained. That, to the best of my information and 
belief, is a fact universally admitted and acclaimed”. The objects to be 
obtained by the United States by participating in the election of judges, 
including the election of a distinguished American jurist to the bench, seem 
therefore to have been accomplished with respect to the present court. 

President Harding, in the same speech at St. Louis, said: ‘‘I care not 
whence the court came. . . . Indeed, from a practical viewpoint, I 
consider it a matter of distinct congratulation that there is in existence a 
body which already has justified itself, upon its merits, by demonstration 
of its character and capabilities”. But, he insisted that “its integrity, its 
independence, its complete and continuing freedom be safeguarded abso- 
lutely”. This statement refers of course to future changes in the personnel 
or statute of the court. Safeguards of this character would be indispensable 
for adherence by the United States upon the conditions or reservations 
which have so far been proposed, but they do not assume such importance 
for adherence by the United States according to the simple provisions 
properly applicable to non-League members. For, should the United 
States after adhering in the latter way, submit a case to the court, and 
should there be at that time no American judge on the bench, the United 
States would have the right to appoint a judge who would participate in the 
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decision of that case on an equal footing with the regular judges (Article 31 
of the statute). Moreover, if under the same simple form of adhesion the 
United States had a case for submission but lacked confidence in the court, 
there is, as above pointed out, no obligation to use it, and the United States 
might turn to the Permanent Court of Arbitration at The Hague or to a 
special tribunal of arbitration, to which Article I of the statute for the 
Permanent Court of International Justice recognizes ‘‘states are always at 
liberty to submit their disputes for settlement.”’ 

In the course of his St. Louis speech the President stated that he was not 
wedded irrevocably to any particular method and he did not assume that 
the readjustment which he then proposed is the best, much less the only, 
one. Attention is therefore called to the exact provisions made for the 
participation in the court of non-members of the League of Nations for 
possible consideration in case further compromise becomes necessary to 
bring together the various divided groups of public opinion sufficiently to 
secure the measure of political unity necessary for national action. 


GeorGE A. FINCH. 
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CURRENT NOTES 
THE ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The Seventeenth Annual Meeting of the American Society of Interna- 
tional Law was held in Washington April 26-28, 1923. The attendance at 
the four sessions held on Thursday and Friday evenings, and Friday and 
Saturday mornings was probably the largest in the history of the Society. 
The Willard Room at the New Willard Hotel, was seated to capacity at 
both evening sessions, and on Friday evening every available foot of stand- 
ing room space was also occupied. 

The Honorable Elihu Root, the first and only President of the Society, for 
the seventeenth consecutive time opened the meeting and delivered a notable 
address. He also presided in person at the sessions on Friday morning and 
evening. 

As the subject of his presidential address Mr. Root chose “‘ The Permanent 
Court of International Justice”’, which was likewise the subject of the address 
of the Secretary of State, the Honorable Charles E. Hughes, on Friday eve- 
ning. Both speeches were forcible arguments in favor of the adherence of the 
United States to the protocol establishing the Permanent Court of Inter- 
national Justice upon the conditions that the United States shall be per- 
mitted to participate in the election of the judges and shall pay its share of 
the expenses of the Court. It would be presumptuous to attempt to produce 
an adequate summary of the closely reasoned arguments of two such noted 
lawyers as Mr. Root and Mr. Hughes. It will suffice here to state that they 
urged the participation of the United States in the court, on the grounds of 
the traditional attitude of the American Government in favor of an inter- 
national court, the encouragement which such action would lend to the 
cause of the peaceful settlement of international disputes, and the service 
which the court might render in the development of international law. In 
view of the objections which have been raised to adherence to the court upon 
the ground that President Harding’s recommendation of February 24th 
last! would involve the United States in the League of Nations, both Mr. 
toot and Mr. Hughes devoted considerable portions of their addresses to 
refutations of the arguments upon which these objections are based. 

In closing his address Mr. Root said: 

War cannot be outlawed by proclamation, or by resolution, or by 


mere agreement, or by mere force. War can be outlawed only by 
arraying the moral force of the civilized world in support of definite 


1 Printed in the last issue of this JourNnaAx, April, 1923, page 331. 
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rules of conduct which exclude war, and by giving to that moral force 
institutions through which that force may be applied to specific cases of 
attempted violation. One of those necessary institutions is a court by 
whose judgment the great multitude, who desire the peace or justice, 
may know what is just. 


And in closing his address, the Secretary of State said: 


I am in entire sympathy with efforts to codify international law and 
to provide conventions for its improvement. I believe in conferences 
forthat purpose. . . . However the process of codifying, clarifying, 
and improving international law is necessarily a slow one, and if we 
wait for a satisfactory body of law before we have a permanent court, 
a generation will pass before it is established. Meanw hile let us supply 
appropriate means for the application of the law we have. 
Whatever else we should have, we need at once a Permanent Court of 
International Justice. No plan to promote peace can dispense with it. 


After the presidential address of Mr. Root on Thursday evening, the 
question of national jurisdiction within and without the three-mile limit was 
discussed by Professor Philip Marshall Brown of Princeton University, and 
Honorable Fred K. Nielsen, formerly Solicitor for the State Department. 

Professor Brown reviewed the authorities on the subject of marginal 
waters, and concluded that ‘‘except where expressly fixed by treaties, the 
three-mile limit is not recognized by the law of nations or by practice as 
a fixed absolute limit of maritime jurisdiction applicable alike to all situa- 
tions;’’ that ‘‘every nation has reserved the right of self-defence to ward off 
threats against its safety and general welfare;’” and that “‘the United States 
is free under international law to exercise this right of protective jurisdic- 
tion . . . within a moderate distance even outside its territorial 
waters”’. 

Mr. Nielsen said that the jurisdiction of a nation is exclusive within the 
three-mile limit, subject to such modifications as may be provided by treaty 
or accorded by comity, but he maintained that until the present three-mile 
rule is modified by agreement national jurisdiction did not extend beyond 
it, except in a few recognized cases such as punishment for piracy, hot 
pursuit of a crime committed or commenced within territorial jurisdiction, 
and the exercise of belligerent rights in time of war. 

Following the speech of the Secretary of State on Thursday evening, 
Professor Lindsay Rogers, of Columbia University, discussed the relation 
of the Armistice to the Treaty of Versailles. President Wilson’s Fourteen 
Points used as the basis of the armistice agreement, Professor Rogers 
stated, were war aims as much as peace terms, and were meant to satisfy 
and inspire armies and peoples, both allied and enemy. Some of them were 
frankly idealistic and were useful only in influencing the spirit of the Peace 
Conference, the diplomacy of which he said was by formula—acceptance in 
principle but negation in detail. ‘‘The Treaty itself was nothing but 4 
gigantic formula” embodying ‘agreements on paper and disagreements iD 
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practice’, and providing opportunities for conflicts in the future. The 
post-conference adjustments therefore have a bearing on the subject under 
discussion. 

The divergencies between the armistice agreement and the terms of peace 
which Professor Rogers noted, may be adjusted, he thought, by revision 
through the League of Nations, and he regarded it as tragic irony that the 
United States rejected the treaty not because it did not carry out the ar- 
mistice pledges, but because of the provisions which were put in to enable 
the pledges to be kept in the future. He concluded that “the principles 
which animated the armistice agreement impressed themselves on the mind 
and conscience of the world. They may have been disregarded; they may 
be forgotten now; they may never be lived up to, . . . but humanity 
will endure to realize unanimously and permanently the value and vision 
of the Fourteen Points.” 

Colonel Jennings C. Wise, of the Bar of the District of Columbia, followed 
Professor Rogers with a discussion of the relation of the Treaty of Berlin to 
the Treaty of Versailles. After reviewing the events which led up to the 
rejection of the latter, the speaker concluded that “in so far as the Treaty 
of Versailles is of any effect as between the United States and Germany, it 
is just as if it had never been formulated,” and that “in determining the 
rights of the United States with respect to war losses, the Treaty of Ver- 
sailles is only to be considered in so far as expressed reference is made there- 
to in the Treaty of August 25, 1921,” between the United States and 
Germany. Discussing the latter Treaty, Colonel Wise said that it reserved 
to the United States its rights under the armistice agreement, its rights by 
virtue of being a participant in the war, by virtue of being one of the prin- 
cipal allied and associated powers, by virtue of any act of Congress and any 
rights which they had otherwise acquired. The same treaty also reserved 
to the United States its rights, and the right to enforce the same, which it 
would have acquired under the Treaty of Versailles had the United States 
ratified the same. 

The general subject for discussion at the session on Friday morning, 
April 27th, was ‘“‘ The existing state of international law, its bases, its scope, 
and its practical effectiveness, together with constructive suggestions for 
its extension into new fields”. 

The discussion was led by Professor Charles G. Fenwick, of Bryn Mawr 
College, who outlined the problems presented in the further development 
of international law. These problems he divided into five classes, namely, 
the basis and sanction of international law, means for a more effective 
development of international law, the codification of such branches of the 
law as admit of systematic rearrangement, the inclusion within the domain 
of international law of problems of international relations which now lie 
outside it, such as international commercial relations, and the development 
of existing international judicial institutions. 


a 
4 


530 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Professor Manley O. Hudson, of Harvard University, who was the next 
speaker on the general subject, devoted his remarks to international legis- 
lation, and called attention to the great body of such legislation already in 
existence, and the need of coordinating and harmonizing it and making its 
content readily available. 

The next subdivision of the general topic was taken up by Professor 
Pitman B. Potter, of the University of Wisconsin, who discussed ‘‘ The 
present status of the problem of codification of international law”. He 
urged a recodification of the laws of war challenged or flouted during the 
World War, and their alteration to meet the social and mechanical condi- 
tions of national and international life. He also suggested a restatement of 
the customary international law of peace in the form of a code, and he 
proposed that this work of codification and recodification be undertaken by 
the American Society of International Law. 

In the final address of this discussion, Professor Edwin M. Borchard, of 
Yale University, took for his subject ‘‘The resurrection of international 
law’. He pointed out some of the outstanding violations of international 
law during and since the World War, which he stated there has been a 
disposition to condone. He mentioned the professed willingness to abandon 
conditional contraband, the extension of the doctrine of continuous voyage 
to so-called blockade and to contraband, the presumptions respecting 
hostile destination derived by an entirely new kind of evidence resulting 
in the capture of enemy goods of all kinds whether in neutral or enemy ports, 
and subjecting neutral goods in large degree to the same fate. Professor 
Borchard expressed the opinion that international lawyers in lending the 
weight of their authority to legitimatize new and hitherto unrecognized 
extensions of belligerent power over neutrals and civilians bear a great 
responsibility, and that to fail now to reassert neutral claims is to contribute 
to the further weakening of international law and to the disservice of 
future generations. 

Professor Borchard also referred to the confiscation of enemy private 
property on land during the late war, which he deprecated as a reversion to 
mediaeval practice and to a theory of individual responsibility for group 
action which has been discarded for the last two centuries. ‘‘At a time 
when the economic development of the world vitally depends on the mobility 
of capital and its safety across international boundaries’”’, he said, “‘it is 
hardly comprehensible how the business men of an industrial world could 
have tolerated a provision which places the cancerous seed of insecurity in 
every foreign investment and migration of capital or goods”. He believed 
it to be the duty of lawyers to retrace the fatal step and recover the lost 
ground if possible. 

Finally, Professor Borchard called attention to the fact that international 
law is silent and non-existent in controlling the economic forces which lie 
at the foundation of international relations. ‘‘The conflict of interest 
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which the resulting competition for advantage necessarily produces is almost 
disregarded by lawyers”, he continued, ‘who devote much effort and in- 
genuity to the device of machinery to check the inevitable conflict after it 
has boiled over into belligerency’’, and he thought that “‘the effort to control 
by organized methods this unrestricted, unfair competition between nations 
for economic advantage merits the most serious consideration of interna- 
tional lawyers and economists”’. 

The subjects treated in the foregoing formal papers were discussed in- 
formally at the morning sessions on Friday and Saturday. As a result of 
the discussion of the papers on the Permanent Court of International 
Justice, the following resolution was adopted by the Society at its session on 
Saturday morning, April 28th: 


Resolved, That the Executive Council be requested to ascertain the 
opinions of the members of the American Society of International Law 
as to the earliest practicable entrance of the United States into the 
present Permanent Court of International Justice at The Hague, and 
to make a public statement as to such opinions. 


At the meeting of the Executive Council which followed the adjournment of 
the Society on Saturday morning, this resolution was referred to the Pres- 
ident of the Society. 

The work of the members was interrupted on Friday afternoon for a 
pilgrimage by boat on the Potomac River to Mt. Vernon, the home of 
George Washington. About fifty members and guests availed themselves 
of this excursion, and had a delightful boat ride and an interesting visit to 
the home and tomb of the first President of the United States. 

The business of the Society was transacted at the conclusion of the dis- 
cussion on Saturday morning. The following officers were reelected: 

Honorary President: Hon. Warren G. Harding. 

President: Hon. Elihu Root. 

Vice Presidents: Messrs. Chandler P. Anderson, Simeon E. Baldwin, 
William R. Day, J. M. Dickinson, George Gray, Charles Noble Gregory, 
David J. Hill, Charles E. Hughes, Robert Lansing, Henry Cabot Lodge, 
W. W. Morrow, John B. Moore, Oscar 8. Straus, George Sutherland, 
William H. Taft, Everett P. Wheeler, George G. Wilson, and Theodore 8. 
Woolsey. 

Members of the Executive Council to serve until 1926: Edwin D. Dickinson, 
Edward C. Eliot, William I. Hull, Howard Thayer Kingsbury, Fenton R. 
McCreery, William L. Rodgers, Kathryn Sellers, Thomas Raeburn White. 

At the meeting of the Executive Council which followed immediately 
— adjournment of the Society, the following officers and committees were 
elected: 

Chairman of the Executive Council: Hon. Oscar S. Straus. 
Executive Committee: Hon. Chandler P. Anderson, Mr. Charles Noble 
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Gregory, Hon. David Jayne Hill, Hon. Robert Lansing, Judge Kathryn 
Sellers, Admiral Charles H. Stockton, Prof. George G. Wilson. 

Ex Officio: The President, Chairman of the Executive Council, Treasurer, 
Recording Secretary and Corresponding Secretary. 

Recording Secretary: Mr. James Brown Scott. 

Corresponding Secretary: Mr. Charles Henry Butler. 

Treasurer: Hon. Charles Cheney Hyde. 

Assistant Secretary: Mr. George A. Finca. 

Editorial Board of the American Journal of International Law: James 
Brown Scott, Editor-in-Chief; Chandler P. Anderson, Philip Marshall 
Brown, Charles Noble Gregory, Amos S. Hershey, David Jayne Hill, 
Charles Cheney Hyde, Robert Lansing, Jesse 8S. Reeves, George Grafton 
Wilson, Theodore 8. Woolsey, Quincy Wright. 

Secretary of the Board of Editors and Business Manager: George A. Finch. 

Standing Committee on Selection of Honorary Members: George G. Wilson, 
Chairman; Jackson H. Ralston, Theodore 8. Woolsey. 

Standing Committee on Increase of Membership: Oscar 8. Straus, Chair- 
man; Philip M. Brown, William C. Dennis, Charles Cheney Hyde, John 
H. Latané, Jesse S. Reeves. 

The appointment of the Committee on the Eighteenth Annual Meeting 
was left to the chairman. The Chairman, Hon. Oscar 8. Straus, sub- 
sequently appointed the following members: James Brown Scott, Chair- 
man; Philip Marshall Brown, William C. Dennis, Charles G. Fenwick, 
George A. Finch, John H. Latané, Jackson H. Ralston, Ellery C. Stowell, 
Lester H. Woolsey. 

The Council discontinued the Committee for the Advancement of Inter- 
national Law, because its membership of over fifty was considered too large 
to accomplish practical results. A resolution was adopted authorizing the 
President of the Society to appoint in lieu of the former large committee a 
committee of five ‘‘to study and report upon the existing state of inter- 
national law, and the further extension of the substantive body of interna- 
tional law, with power in the committee to increase its membership and to 
appoint subcommittees.” The President of the Society subsequently 
appointed the five members of this committee as follows: Prof. Jesse 5. 
Reeves, Chairman; Prof. Charles G. Fenwick, Prof. Edwin M. Borchard, 
Prof. Manley O. Hudson, Prof. Quincy Wright. 

At the business meeting of the Society on Saturday morning, Baron 
Alberic Rolin of Brussels, Belgium, Secretary-General of the Institute of 
International Law, was elected an honorary member, in accordance with 
Article 3 of the Constitution of the Society. Other items of business trans- 
acted at the annual meeting will be found in the minutes of the meetings of 
the Executive Council of April 26 and 28, and of the session of the Society 
on April 28th, which are printed in the volume of Annual Proceedings. A 
further item deserving special notice was the adoption of a resolution author- 
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izing the Council to receive any funds that may be given to the Society and 
to expend them for subscriptions to the Treaty Series of the League of 
Nations for distribution to an approved list. This resolution was adopted 
in view of the prospective donation of funds in America to enable the 
present plan of publication of the Treaty Series in English and French 
translations to be continued for the benefit of lawyers and publicists. 

The annual meeting closed with a dinner at the New Willard Hotel on 
Saturday evening, which was attended by 125 members. Mr. Frederic R. 
Coudert, of the New York and Paris Bars, presided as Toastmaster, and the 
guests of honor and speakers were His Excellency Senor Don Beltran 
Mathieu, Ambassador of Chile; His Excellency Mr. Masanao Hanihara, 
Japanese Ambassador, and the Hon. Thomas Burke, former Chief Justice 
of the Territory of Washington. The President of the United States had 
been invited to be a guest at the dinner, but he was unable to be present, 
and sent the following letter of regret: 


The White House 
Washington 


April 25, 1923. 
My dear Mr. Scott: 

I am writing to acknowledge yours of April 25th, in which you invite me to be a guest of 
the American Society of International Law on the occasion of the Society’s dinner at the 
New Willard on Saturday evening, April 28th. I regret that my engagements are such 
that I can not conveniently accept. I greatly appreciate the invitation and hold in high 
esteem the very great work which the Society is seeking to perform. I will be grateful to 
you if you will convey my most cordial greetings to the membership which assembles at 
your dinner Saturday evening, and express my very earnest wishes for not only a notably 
enjoyable dinner but for the continued usefulness of the Society. 

Very truly yours, 
(Signed) Warren G. Harpina 


Mr. James Brown Scott, 
American Society of International Law, 
2 Jackson Place, Washington, D.C. 


The full text of the formal papers and informal discussions, the minutes 
of the meetings of the Executive Council and the business meeting ofthe 
Society, and the after-dinner speeches on Saturday evening, are printed in 
the volume of Annual Proceedings, which is now ready for distribution to all 
members who have subscribed for it. The subscription price is $1.50, and 


orders should be sent to the office of the Society in Washington. 
GeorGce A. FINCH 


PARTICIPATION BY THE UNITED STATES IN THE PERMANENT COURT OF INTER- 
NATIONAL JUSTICE 


Extract from address of President Harding at St. Louis, Mo., June 21, 1923 


It is with that high purpose in mind and at heart, men and women of 
America, that I advocate participation by the United States in the Perma- 
nent Court of International Justice. 
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Two conditions may be considered indispensable: 
First, that the tribunal be so constituted as to appear and to be, in theory 
and in practice, in form and in substance, beyond the shadow of doubt, a 
world court and not a league court. 

Second, that the United States shall occupy a plane of perfect equality 
with every other power. 

There is no consequential dispute among us concerning the League of 
Nations. There are yet its earnest advocates, but the present administra- 
tion has said, repeatedly and decisively, that the league is not for us. 
There admittedly is a league connection with the world court. We can not 
hope to get anywhere except in the frankest understanding of facts. The 
authors of the court protocol, cooperating with a brilliant American leader- 
ship, turned to the league organization for the court electorate, to solve a 
problem in choosing judges heretofore unsolvable. Though I firmly believe 
we could adhere to the court protocol, with becoming reservation, and be 
free from every possible obligation to the league, I would frankly prefer the 
court’s complete independence of the league. 

Just as frankly let me say that I have not held it seemly, in view of oft- 
repeated declaration favorable to the world court establishment, to say to 
the nations which have established very much what we have wished, that 
they must put aside their very commendable creation because we do not 
subscribe to its every detail, or fashion it all anew and to our liking, in every 
specific detail, before we offer our assistance in making it a permanent agency 
of improved international relationship. 

Government can never successfully undertake the solution of a great 
problem unless it can frankly submit it to the people. It is for these reasons 
that I confess these objections. I recognize the constitutional requirement 
of Senate ratification, and I believe that the tide of public sentiment will be 
reflected in the Senate. I am so eager for the ultimate accomplishment 
that I am interested in harmonizing opposing elements, more anxious to 
effect our helpful commitment to the court, than I am to score a victory for 
executive insistence. Let us, therefore, appraise some of the determining 
factors which must be considered in hopefully mapping our course. 

Nearly three years ago, by an overwhelming majority, the people rejected 
the proposal of the administration then in power to incorporate the United 
States in the League of Nations. To assert that those 16,000,000 voters did 
not know what they were doing is to insult their intelligence, and to deny 
the facts. Whatever other considerations may have influenced their judg- 
ment were purely incidental. The paramount issue, boldly, defiantly ad- 
vanced in unmistakable terms by the Democratic Party and espoused by the 
Democratic candidate for President was indorsement of the demand of the 
then Democratic President. I dislike the use of party names in dealing 
with a problem which has now passed far beyond party association, but ! 
want the world court proposal utterly disassociated with any intention of 
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entrance into the league, and recite the history to paint the background. 
Moreover, I am so earnest in my desire to have the United States give sup- 
port to the court that I would gladly wipe out factional difference to effect 
the great accomplishment. 

If the country had desired to join the league, in 1920 it had its opportunity. 
It most emphatically refused. It would refuse again, no less decisively 
to-day. 

There has been no change in condition. It is the same league. Nota 
line in the rejected covenant has been altered, not a phrase modified, not a 
word omitted or added. Article X still stands as the heart of the compact. 
Article XI and all other stipulations objected to and condemned by the 
American people remain untouched, in full force in theory, however cir- 
cumspectly they are being ignored in practice. 

In the face of the overwhelming verdict of 1920, thenteen, the issue of the 
League of Nations is as dead as slavery. Is it not the part of wisdom and 
common sense to let it rest in the deep grave to which it has been consigned, 
and turn our thoughts to living things? 

But let there be no misunderstanding. I did not say three years ago, and 
I do not say now, that there is no element in the league organization which 
might be utilized advantageously in striving to establish helpful, practical 
cooperation among the nations of the earth. On the contrary, I recognized 
generally then, and perceive more precisely now, rudimeuts of good in both 
the league and the Hague Tribunal. Having marked the fundamental 
difference between a court of international justice, which I espoused, and 
the council set up by the league covenant, which I disapproved, as ‘the 
difference between a government of laws and a government of men,” I said 
plainly on August 28, 1920: “I would take and combine all that is good 
and excise all that is bad from both organizations.” 

That is exactly what I am now proposing to do. The abstract principle 
of a world court found its genesis in the Hague Tribunal. The concrete 
application of that principle has been made by the league. Sound theory 
and admirable practice have been joined successfully. The court itself is 
not only firmly established but has clearly demonstrated its utility and 
efficiency. 

It is a true judicial tribunal. Its composition is of the highest order. 
None better, none freer, from selfish, partisan, national, or racial prejudices 
or influences could be obtained. That, to the best of my information and 
belief, is a fact universally admitted and acclaimed. I care not whence the 
court came. I insist only that its integrity, its independence, its complete 
and continuing freedom be safeguarded absolutely. 

The sole question is whether the requirements which I have enumerated as 
essential to adherence by the United States can be met. My answer is that 
where there is a unanimous will, a way can always be found. I am not 
wedded irrevocably to any particular method. I would not assume for a 
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moment that the readjustment of the existing arrangement which appears 
to my mind as feasible is the best, much less the only, one. But, such as it 
is, I submit it, without excess of detail, as a basis for consideration, dis- 
cussion, and judgment. 

Granting the noteworthy excellence, of which I, for one, am fully con- 
vinced, of the court as now constituted, why not proceed in the belief that 
it may be made self-perpetuating? This could be done in one of two ways, 
(1) by empowering the court itself to fill any vacancy arising from the death 
of a member or retirement for whatever cause, without interposition from 
any other body; or (2) by continuing the existing authority of the Perma- 
nent Court of Arbitration to nominate and by transferring the power to 
elect from the council and assembly of the league to the remaining members 
of the court of justice. 

The fixing of compensation of the judges, the supervision of expenditures, 
the apportionment of contributions, etc., could also be transferred from the 
league to either the court of arbitration or a commission designated by the 
member nations. Thus, incidentally, would be averted the admitted un- 
fairness of the present system, which imposes a tax upon members of the 
league who are not subscribers to the court. 

The exclusive privilege now held by the league to seek advisory legal 
guidance from the court might either be abolished, or, more wisely perhaps, 
be extended to any member or group of member nations. Thus all would 
be served alike, subject as now to determination by the court itself of the 
kind of questions upon which it would render judgments. 

The disparity in voting as between a unit nation and an aggregated empire, 
which now maintains in the assembly of the league, to which many object, 
because of apprehensions which I do not share, would, under this plan, 
disappear automatically. 

These observations are not to be construed as suggesting changes in the 
essential statute of the court, or the enlargement or diminution of its nu- 
merical strength, or modifying the proper provision that a nation having a 
cause before the court, which is not represented among the judges, may 
name one of its own nationals to sit in that particular case. 

Such, in brief, is an outline of the basis upon which I shall hope, at the 
opening of Congress, for the consent of the Senate to initiate negotiations 
with the powers which have associated themselves with the Permanent Court 


of International Justice. 


HAGUE 


THE ACADEMY OF INTERNATIONAL LAW AT THE 


Announcements have been received of the opening of the Academy of 
International Law at The Hague on July 14 next. A detailed history of the 
movement for the organization of this academy and a description of its 
actual organization was given in the columns of this JourNnat for July, 1914. 
At that time it was planned to open the academy in September, 1914, but 


teg 


CURRENT NOTES 537 


the outbreak of the war on August 1 of that year made it impossible to 
carry out the plan or indeed to consider the opening of the academy in any 
succeeding year up to the present one. 

According to the announcement, the official inauguration of the academy 
will take place at the Palace of Peace at The Hague, which will be its perma- 
nent seat, on Saturday, July 14, 1923, under the auspices of the Netherland 
Government and in the presence of the representatives of the governments, 
of the members of the League of Nations, and of important international 
institutions, university men, judges and barristers, as well as representatives 
of the press of many countries. The courses will begin two days later, on 
Monday, July 16, and will be divided into two periods of six weeks each, 
the first ending on August 3, and the second beginning August 13 and ending 
on September 1. For the present the international law of peace only will 
be taught, the laws of war being excluded, which, as the announcement 
states “‘owing to the still recent memories of the world conflagration, can 
hardly, it seems, be studied in the objective and impartial spirit which the 
academy intends to follow”’. 

Persons wishing to attend the academy should apply for admission either 
direct or through the medium of the diplomatic or consular authorities of 
their country, or to the Managing Board at The Hague. The announce- 
ment states that applications ‘‘cannot be refused to university doctors, 
members or former members of the diplomatic or consular services, officers 
or retired officers of the army or navy”. No admission fees will be asked 
for the present year. The teaching will be given in French. 

Fifteen courses of lectures have been arranged for the first period and 
sixteen for the second period. Each course will be delivered by a different 
professor. Several Americans are included among the lecturers. Mr. 
James Brown Scott will deliver a course of ten lectures on the conduct of 
foreign affairs in democratic governments; Dr. Nicholas Murray Butler 
will deliver a lecture on the development of the international mind; Pro- 
fessor George Grafton Wilson will deliver five lectures on the territorial sea, 
closed seas and straits; Dr. Ellery C. Stowell will give a course of five lec- 
tures on the functions of consuls; Professor Edwin M. Borchard will deliver 
three lectures on the protection of foreign nationals, and Professor James 
W. Garner will deliver two lectures on the international regulation of aerial 
navigation. 


THE CARNEGIE ENDOWMENT FELLOWSHIPS IN INTERNATIONAL LAW 


On April 26, 1923 the Carnegie Endowment for International Peace, 
through its Division of International Law at Washington, awarded twelve 
Fellowships in International Law for the academic year 1923-24. The 
Fellowships are divided into two classes, those awarded to graduate students 
holding the equivalent of a bachelor’s degree, and special fellowships to 
teachers in international law or related subjects who have had at least one 
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year of previous teaching or its equivalent in practical experience. A 
stipend of $750 attaches to the student fellowships and of $1,000 to the 
teacher’s fellowships. 

This year eight student fellowships and four teacher’s fellowships were 
awarded. The successful candidates are as follows: 

Student Fellowships: 
Mitchell B. Carroll, from Friedrich Wilhelm Universitat, Bonn. 
Dorothea Davis, from Smith College. 
Landreth M. Harrison, from University of Minnesota. 
Philip C. Jessup, from Columbia University. 
Shih Shun Liu, from University of Michigan. 
Maxwell I. Raphael, from University of Paris. 
Helen Louise Reid, from Radcliffe College. 
Frederic R. Sanborn, from Oxford University. 
Teacher’s Fellowships: 
Claire W. H. Bangs, from University of Paris. 
Howard M. Greene, from University of Texas. 
Roy Francis Howes, from Bucknell University. 
Bryant Smith, from University of Colorado. 

This is the seventh consecutive year in which the Endowment has provided 
these Fellowships, and five of the awards this year are renewals of fellow- 
ships granted last year. 

The conditions of the fellowships require that the fellow shall devote his 

entire time to the study of international law and related subjects. His 
courses must be submitted to and approved by the Committee on Fellow- 
ships and he must report to the Committee at regular intervals during the 
academic year. A fellowship is granted to pursue studies only at an insti- 
tution other than that at which the candidate studied during the preceding 
year. 
The fellowships are awarded upon the showing made upon applications 
setting forth the applicant’s qualifications and accompanied by evidences of 
scholarship in the form of recommendations from professors and others. 
The applications are received until April 15 in each year, and the Con- 
mittee on Awards renders its report within about ten days thereafter. 
Persons interested in these Fellowships may obtain further information 
regarding them by addressing the Committee on International Law Fellow- 
ships, 2 Jackson Place, Washington, D.C. 


CURRENT NOTES 


IN MEMORIAM 


JAMES BRYCE 
1838-1922 


Not the least claim of the late Lord Bryce to remembrance (we Americans 
always think of him as Mr. Bryce) is the service which he rendered during 
the all too short period of his ambassadorship to the United States. 

He was, indeed, an ambassador of good will, and he was an ambassador in 
the very modern sense of the word, in that he represented the people of the 
country sending him to the people of the country to which he was accredited. 
He was in the best sense of the word ‘“‘a popular ambassador’”’. He never 
seemed to be a foreigner. We felt that he was one of us, and he was, for, 
whatever politicians may say on both sides of the water, we are still one 
people, although we are two nations. We felt, and we were indeed justified, 
that Mr. Bryce understood us. How could it be otherwise, in the case of one 
who had repeatedly visited our country; who had studied our institutions 
even more carefully than de Tocqueville at an earlier period; who compre- 
hended, as de Tocqueville could not, their origin; who appreciated that 
through experience mistakes would be corrected as they had been in the 
mother country, and that in practice they would work out to the happiness of 
acontinent. He had faith in us, and we had confidence ir him. 

It was fortunate for us that Mr. Bryce came when he did, succeeding a 
minister who had failed to touch the American heart. It was fortunate for 
Mr. Bryce, and also for us, that Mr. Elihu Root was then Secretary of State, 
who understood the temper of the English mind, who appreciated the tra- 
ditions of the home country, the oneness of the two peoples and of their 
institutions, notwithstanding apparent differences of form. 

In a period of calm, these two men set about to remove questions which, 
if unsettled, might be the cause of trouble between the two great branches of 
the English-thinking peoples. 

The North Atlantic fisheries had perplexed the two countries for more 
than a century and might in the future, as in the past, generate ill feeling and 
be provocative of trouble. Mr. Bryce and Mr. Root brought the contro- 
versies to an issue, had all the tangled questions submitted to arbitration at 
The Hague, and this source of irritation removed once and for all from our 
foreign relations. 

Again, Mr. Root and Mr. Bryce provided for a general treaty of arbitra- 
tion, submitting all justiciable questions to arbitration—a treaty which is 
still in force and which, it is to be hoped, will remain, with modifications 
from time to time to enlarge its scope and increase its usefulness. 

One further service should not be overlooked. The Dominion of Canada 
is a neighbor, but the road to Washington runs through London. Mr. 
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Bryce saw the folly of this. When a Canadian question arose, he himself 
went to Ottawa, and learned in person the views of the Canadian govern- 


ment. He was thus in a position to discuss intelligently questions which 


needed immediate settlement, without the delay and friction incident to 


negotiations through London. 

We Americans look upon Mr. Bryce as one of the great men of Great 
Britain—a country prolific in great and noble men. 
the services which he rendered to our country, as well as to his own. 
in him how an ambassador of good will could be loyal to his own country, and 


yet be a friend of both. 


We appreciate him for 
We saw 


JAMES Brown Scott. 


Harry SHEPARD KNapp 
June 27, 1856—April 6, 1923 


In an address to this year’s graduating class of the Naval Academy at 
Annapolis, the Honorable Edwin Denby, Secretary of the Navy, said, in 
effect, that in these modern days it is not enough for the naval officer to be 
technically qualified for the service; that he must, of course, be this and be 
something more, and that he should, in addition to a thorough knowledge 
of English, possess a ready mastery of French as the diplomatic language of 
the world and of Spanish as the language of the vast majority of American 
states. 

Admiral Knapp possessed a clear, forcible, precise and attractive English, 
both in writing and in speaking. French he spoke fluently and well, and 
Spanish was as a second language to him during the later years of his pro- 
fessional life. 

One might almost think that Secretary Denby had Admiral Knapp in 
mind when he insisted that the naval officer must master the principles and 
practice of the law of nations and that, as he had not had the opportunity 
to do so in the Academy, he must make it his serious business in life to perfect 
himself in international law. 

Immediately upon the outbreak of the World War in August, 1914, Presi- 
dent Wilson’s administration created the Joint State and Navy Neutrality 
Board, consisting of two naval officers and a civilian. One of these officers 
was Admiral, then Captain, Knapp. The other was Admiral, then Captain, 
James H. Oliver. The third member of the Board was the writer of these 
lines. Admiral Knapp’s knowledge of international law and of admiralty 
jurisprudence was broad and deep, and at instant command. 

Secretary Denby further required of the naval officer that he should be 
ready at a moment’s notice to undertake a diplomatic mission, as in these 
days a sailor could almost be called a floating diplomat, entrusted with 
delicate and serious negotiations without preparation or warning. Admiral 
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Knapp commanded the cruiser force in the Caribbean and he was, during 
the American occupation, Military Governor of Santo Domingo. This im- 
portant post he left to become naval adviser to the Peace Conference at 
Paris, and as Vice-Admiral, succeeded Admiral Sims in command of the 
United States naval force operating in European waters. 

His career justified Secretary Denby’s final statement that the naval 
officer’s success was certain with English as his native tongue, with Spanish 
in the Western Continent, with French in the world at large, with an instant 
knowledge of the law of nations and a competent understanding of the ways 
of diplomacy. 

Admiral Knapp loved the sea, and at his own request his ashes were scat- 
tered in the sea. 

James Brown Scorrt. 


Ruy BarBosa 
November 5, 1849—March 1, 1923 


In 1907, at the second of the Peace Conferences held at The Hague, the 
world at large, especially Europe, made a great discovery—that the Ameri- 
can Continent had not only produced great men in the past, but that it was 
then producing them; and that not only the America of English speech, but 
the America of Spanish and Portuguese origin was destined to be a factor in 


the Old World which is ever new. 

In the early days of the conference all eyes were turned to Dr. Drago, a 
former Minister of Foreign Affairs of the Argentine Republic, and they saw 
before them a beautiful, stately figure. Later in the conference itself, they 
heard a voice—strident, insistent, dominating. It was that of Ruy Bar- 
bosa. He had something to say, and he said it. 

In person he was not attractive. He had none of the graces of the orator; 
he only had genius. He made himself the leader of every Latin American 
State, insisting rightly that Latin America should be heard, and that each 
and every Latin American Republic should be treated upon a plane of 
equality with the strongest of monarchies or empires. And he stated their 
claims in such a way as to become the embodiment of equality not merely of 
the small states of America, but of the small states everywhere. Great as 
was his career at home, this was easily the greatest service which he rendered 
his country. The doctrine of equality was never more clearly stated, more 
uncompromisingly enforced. What stood in its way fell, but the doctrine 
itself stood; it had to be counted with then, it has to be counted with now, 
and if it be not recognized in the future, the Society of Nations can only rest 
upon power, not upon the principles of justice and equity. 

In 1907, when he achieved international distinction at The Hague, he was 
about fifty-eight years of age, having been born in Brazil on the 5th of 


i- 

n, 

se 

se 

th 

al 


542 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


November, 1849. He was a lawyer by profession, an orator by tempera- 
ment. A republican by conviction, he advocated the establishment of a 
republic, and when the empire was overthrown, he became Minister of 
Finance and Vice President of the Provisional Government. From this 
day until the day of his death, on March 1, 1923, he lived in the public eye— 
whether as representative of Brazil at the Hague Conference, Senator of 
Brazil, or a member of the Permanent Court of International Justice at The 
Hague upon its establishment in 1921. 

A great lawyer, a great statesman, a great orator he was, and more. 


He was a great man. 
JAMES Brown Scort. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE Periop 16-May 15, 1923 


(With reference to earlier events not previously noted.) 
WITH REFERENCES 


Abbreviations: Adv. of peace, Advocate of peace; B. I. J. I., Bulletin de I’ Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. 8. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cuba. Cur. Hist., 
Current History (New York Times); D. G., Diario do Governo (Portugal); D. O., Diario 
oficial (Brazil); #. G., Eidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh 
Review; Europe, L’Europe Nouvelle; Evening Star (Washington); G. B. Treaty series, 
Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale 

Italy); @uatemalteco, El. Guatemalteco; I. L. O. B., International Labor Office Bulletin; 
J. O., Journal Officiel (France); L. N. M. S., League of Nations, Monthly Summary; 
L. N.O. J., League of Nations, Official Journal; L. N. Q. B., League of Nations, Quarterly 
Bulletin; L. N. T. S., League of Nations, Treaty series; Lond. Ga., London Gazette; Monit., 
Moniteur Belge; Nation (N. Y.); N. Y. Times, New York Times; Naval Inst. Proc., U. S. 
Naval Institute Proceedings; P. A. U., Pan American Union Bulletin; Press Notice, U. S. 
State Dept. Press Notice; Proclamation, U. 8. State Dept. Proclamation; R. G. D. I. P., 
Revue Générale de Droit International Public; Reichs G., Reichs-Gesetzblatt (Germany) ; 
Rev. int. de la Croiz-Rouge, Revue international de la Croix-Rouge; R. R., American Review 
of Reviews; Staats, Netherlands Staatsblad; Staatscourant, Nederlandsche Staatscourant; 
Temps, Le Temps (Paris); Times, The Times (London); Wash. Post, Washington Post. 


January, 1923 
4 CanapA—ITaLy. Commercial convention with most-favored nation 
clause signed at London. Commerce repts., Mar. 19, 1923, p. 767. 
ITALY—SWITZERLAND. Postal-telegraphic convention, signed at 
Berne, Mar. 11, 1922, promulgated by Italy. French text: G. U., 
Mar. 7, 1923, p. 1625. 


ARGENTINA—Ecvuapor. Ratifications exchanged of arbitration 
treaty signed at Caracas in 1911. P. A. U., May, 1923, p. 506. 


Great BritaIn—NeETHERLANDS. Agreement regulating telephone 
service between the two countries signed at The Hague. Text: 
G. B. Treaty ser., 1923, no. 5. Cmd. 1853: Staatsblad, 1923, no. 126. 


CzECHOSLOVAK REpUBLIC—GERMANY. Extradition treaty, signed 
at Prague, May 8, 1922, ratified by Germany. German and 
Czechoslovak texts: Reichs G., 1923, teil 2, p. 48. 


Customs CoNFERENCE. League of Nations Council passed resolu- 
tion convening international conference at Geneva, Oct. 15, 1923, 
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January, 1923 
and providing for representation of United States, Germany and 


Mexico. L.N. M.S., Jan., 1923, p. 2. 


February, 1923 

5 FRANCE—GREAT BRITAIN—SWITZERLAND. Telephone agreement 
concluded in London, modifying and supplementing treaty of 
Sept. 8/Oct. 30/Nov. 26, 1913. German text: EZ. G., Mar. 14, 
1923, p. 61. 


FINLAND—GERMANY. Ratifications exchanged of the provisional 
commercial agreement, concluded at Berlin, Apr. 21, 1922. Ger- 
man text: Reichs G., 1923, teil 2, p. 45. 


CzECHOSLOVAK REpUBLIC—GERMANY. Treaty, signed at Prague, 
Jan. 20, 1922, relative to legal protection and other legal matters, 
ratified by Germany. Reichs G., 1923, teil 2, p. 57. 


AUSTRIA—GERMANY. Three treaties ratified by Germany relating 
to: (1) adjustment of domestic and foreign taxes to avoid double 
taxation, signed May 23, 1922; (2) legal protection and redress, 
signed May 23, 1922; (3) avoiding double taxation with regard to 
death taxes, signed May 28, 1922. German texts: Reichs G., 1923, 
teil 2, p. 90. 


CzECHOSLOVAK REPUBLIC—GERMANY. Three treaties ratified by 
Germany relating to: (1) adjustment of domestic and foreign taxes 
to avoid double taxation, signed Dec. 31, 1921; (2) legal protection 
and redress, signed Dec. 31, 1921; (3) avoiding double taxation 
with regard to death taxes, signed Mar. 18, 1922. German and 
Czechoslovak texts: Reichs G., 1923, teil 2, p. 69. 


GERMANY—ICELAND. Trade-mark agreement, reached by exchange 
of notes, became effective. Reichs G., 1923, teil 2, p. 179. 


Meme. Sovereignty of Memel granted to Lithuania by Allied 
Council of Ambassadors. N. Y. Times, Feb. 17, p. 6; Times, Feb. 
17, 1923, p. 9; Cur. Hist., April, 1923, 18: 169. 


16 to Mar. 16 France—SwitzERLAND. Agreement relating to free zones, 
signed at Paris, Aug. 7, 1921, ratified by France on Feb. 16. 
Text: J. O., Feb. 17, 1923, p. 1606. Referendum in Switzerland on 
Feb. 18 resulted in its rejection by a large majority. Temps, Feb. 
20, 1923, p. 2; N. Y. Times, Feb. 19, 1923, p. 14. On March 16, 
Switzerland notified France of rejection of convention and re- 
quested further negotiations. Temps, Mar. 18, 1923, p. 6. 


17 Bouivia—Cuite. Bolivia withdrew principal diplomatic and con- 
sular officers following Chile’s refusal to consider revision of treaty 
of 1904. Wash. Post. Feb. 18, 1923, p. 7. 
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February, 1923 
18 IraLty—Spain. Provisional commercial agreement, by exchange of 


notes of Apr. 15, 1922, promulgated by Italy. Texts of notes: 
G. U., Apr. 30, 1923, p. 3438. 

19 Hinpvu Citizensuip. U.S. Supreme court decided that Hindus are 
not entitled to citizenship. Supreme Court no. 202, Oct. term, 
1922. 

20 ITALY—SWITZERLAND. Commercial treaty, signed at Zurich, Jan. 
27, 1923, came into force in Italy pending its ratification by 
Parliament. French text: G. U., Feb. 19, 1923, p. 1041. 

20-26 Norway—UniTep States. H. J. Res. 440 to satisfy award rendered 
against United States by Hague Arbitral Tribunal approved by 
President Harding on Feb. 20. Pub. Res. 91 (67th Cong., 4th sess.) 
On Feb. 26, payment of amount of award was made to Norway 
with note of transmittal by State Department stating certain 
reservations. Text: Press notice. Feb. 26, 1923; Cur. Hist., April. 
1923, 18: 170. 

Bouivia—Co.omsiA. Ratifications of treaty of arbitration, signed 
Nov. 13, 1918, exchanged in La Paz. P. A. U., June, 1923, p. 618. 

CotomBia—Mexico. Colombia recognized Mexico and appointed 
a minister after lapse of diplomatic relations lasting 25 years. 
Cur. Hist., April, 1923, 18:170. 

ITaALY—SERB-CROAT-SLOVENE STaTE. Two conventions and two 
agreements, concluded at Rome, Oct. 23, 1922, for the execution of 
the Treaty of Rapallo of Nov. 12, 1920, promulgated by Italy. 
G. U., Feb. 21, 1923, p.1137. Texts: G. U., Feb. 27, 1923, p. 1329. 

France—ITALy. Commercial treaty of Nov. 13, 1922 ratified by 
Italy. G. U., Apr. 14, 1923, p. 3017. 

GrERMANY—PoLAND. Upper Silesian mines agreement, signed at 
Oppeln, June 22, 1922, ratified by Germany. German and Polish 
texts: Reichs G., 1923, teil 2, p. 118. 


24 to April 27 PERMANENT CourT OF INTERNATIONAL JUSTICE. President 
Harding urged adherence by United States to the protocol in mes- 
sage to Congress on Feb. 24, 1923. On Mar. 1, 1923, Secretary 
Hughes sent reply to questions of Senate Committee on Foreign 
Relations. On Apr. 24, 1923 President Harding addressed the 
Associated Press at a luncheon in New York. On Apr. 27, 1923, 
Secretary Hughes made address on subject before American Society 
of International Law. Texts: Int. conciliation, May, 1923, no. 186. 
League of nations, (Boston), vol. 5, no. 5. 

25 State. Protocol signed at Bel- 
grade, comprising four conventions relating to financial questions 
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February, 1923 


and property, one of which provided for abolition of sequestrations 
of Austrian property in Jugoslavia. N. Y. Times, Feb. 26, 1923, 
p. 3; Temps, Feb. 26, 1923, p. 2; Cur. Hist., April, 1923, 18:154. 

CzECHOSLOVAK RepusLic—ITaLy. Six agreements concluded Dec. 
21, 1922, at conference of Trieste, promulgated by Italy: (1) 
charges on goods in storage and for loading at warehouse of 
Magasins Généraux; (2) Adriatic customs; (3) direct merchandise 
routes; (4) maritime freight charges; (5) telephone, telegraph and 
radio service; (6) passposts. French texts: G. U., May 5, 1923, 
p. 3593. 

AFGHANISTAN—BELGIUM. Commercial agreement signed at Brus- 
sels. French text: Monit., Mar. 21, 1923, p. 1289. 

Avustria—Huneary. Burgenland dispute settled by arbitration. 
Cur. Hist., April, 1923, 18:154. 

GERMANY—PoLaNpD. Germany ratified agreement, signed at Dres- 
den, Feb. 24, 1923, dealing with treatment of pending juridical 
questions in Silesia, relative to deposits of securities and money. 
German and Polish texts: Reichs G., 1923, teil 2, p. 153. 

PerRvu—UNITED States. Commercial travelers convention, signed 
at Lima, Jan. 19, 1923, ratified by the United States. Text: Cong. 
Rec., Feb. 27, 1923 (daily ed.), p. 4818-9. 

British Dest Funpine Act. H. R. 14254, amending act of Feb. 
9, 1922 creating a debt funding commission, and authorizing settle- 
ment of British debt to the United States, approved by President 
Harding. Public No. 455, 67th Cong., 4th sess. 

FINLAND—GERMANY. Provisional economic agreement signed at 
Berlin on April 21, 1922, ratified by Finland. Commerce repts., 
Mar. 26, 1923, p. 828. 

NEWCASTLE Exequaturs. On Feb. 28, the State Department de- 
livered note to British Foreign Office stating that the consulate 
would not be reopened. Press notice, Feb. 28, 1923; Wash. Post, 
Mar. 1, 1923, p. 1. Curzon note of Mar. 2 denied Newcastle 
claims. Wash. Post, Mar. 3, 1923, p.1. On March 8, British Em- 
bassy made public Britain’s side of the case and Secretary Hughes 
published all the facts as reply to Great Britain. Press notice, 
Mar. 8, 1923; Wash. Post, Mar. 9, 1923, p. 1. 


28 to. March 19 Austro—HvunGaARIAN Dests. On Feb. 28, Reparation 


commission completed distribution of liabilities for secured debts 
of old Austro-Hungarian empire among states which succeeded the 
empire, as provided by treaties of St. Germain and Trianon. Eve- 
ning Star, Feb. 28, 1923, p. 27; Cur. Hist., April, 1923, 18:154. 
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February, 1923 
On March 19, a conference of the succession states opened at 


Vienna to consider apportionment of debts. Ga. de Prague, March 
24, 1923, p. 1. 


March, 1923 
l BELGIUM—FRANCE. Military service convention signed at Paris, 


Oct. 4, 1921, promulgated in Belgium. Text: Monit., Mar. 22, 
1923, p. 1302. 


Austria—HunGary. Commercial agreement, signed at Budapest, 
Feb. 8, 1922, ratified by Austria, July 7, 1922, and by Hungary, 
Feb. 20, 1923, went into effect. Commerce repts., June 11, 1923, 
p. 714. 


CaNADA—UNITED States. Convention relative to the preservation 
of the halibut fisheries of the Northern Pacific ocean, signed Mar. 
3, 1923, approved by the United States Senate on March 4 as a 
“convention between the United States and Great Britain,” sub- 
ject to the understanding that no nationals or vessels of any other 
part of Great Britain shall engage in halibut fishery contrary to 
provisions of the treaty. On March 9, Secretary Hughes’ note of 
March 5 was transmitted by British Ambassador to his government 
Round table, June, 1923, p. 628. Text: Cong. Rec., Mar. 4, 1923, 
p. 5456. 


MeERcHANT Suips. Instructions sent by State Department to Amer- 
ican diplomatic officers accredited to maritime nations, concerning 
status of merchant vessels operated by or on behalf of the U. S. 
Shipping Board. Press notice. April, 19, 1923. N. Y. Times, 
April 20, 1923, p. 19. 


6to Apr.8 Turxisu Peace Treaty. Project of Lausanne Treaty re- 
jected by Turkish Nationalist Assembly on Mar. 6, 1923. Wash. 
Post, Mar. 7, 1923, p. 1; Cur. Hist., April, 1923, 18:176. Text: 
Europe, Feb. 24, 1923, p. 245; G. B. Turkey ser, 1923, no. 1, Cmd. 
1814. Turkish reply and counter-proposals handed to Allied 
High Commissioners in Constantinople on March 9. Summary: 
N. Y. Times, Mar. 11, 1923, p.3. Text: Europe, Mar. 24, 1923, 
p. 373; Wash. Post, Mar. 16, 1923, p. 5. On March 26, Turkish 
proposals were rejected in part by Conference of Experts of Great 
Britain, France, Italy and Japan. N.Y. Times, Mar. 27, 28, 1923, 
p. 3 and 21. On March 30 identic notes sent to Ismet Pasha by 
France, England, Italy and Japan. Times, Apr. 12, 1923, p. 10. 
On April 8, reply of Turkish government to Allied invitation to 
new Lausanne Conference reached Constantinople. Wash. Post, 
Apr. 9, 1923, p. 1. 
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March, 1923 
7 Costa Rica—GreEaT Britain. Ratifications of convention pro- 


viding for arbitration of Amory oil concession dispute exchanged 
at Washington. P. A. U., June, 1923, p.618. Text: G. B. Treaty 
ser., no. 6, 1923. Cmd.1863. Chief Justice Taft accepted position 
as arbitrator. Cur. Hist., May, 1923. 18:336. 

EstHonta—Hon@ary. Ratifications exchanged of treaty of com- 
merce signed Oct. 19, 1922. Commerce repts., June 4, 1923, p. 654. 

GERMANY—POoLAND. Rules of procedure for arbitral tribunal in 
Upper Silesia, signed at Beuthen. German and Polish texts: 
Reichs G., 1923, teil 2, p. 203. 

10-14 Cutna—Japan. On March 10 China requested Japan to fix date for 
discussion of return of Dalny and Port Arthur to China and abro- 
gation of treaty of 1915 containing the ‘‘21 demands.” Wash. 
Post. Mar. 12, 1923, p. 3; N. Y. Times, Mar. 11, 1923, 1:5. On 
Mar. 14, Japan rejected proposal. Text: N. Y. Times, Mar. 15, 
1923, p. 13. 

1] Brazit—Itaty. Emigration and labor convention signed at Rome 
Oct. 8, 1921, ratifications of which were exchanged on Mar. 7, 1923, 
was promulgated by Italy. Text: G. U., Apr. 20, 1923, p. 3186. 


14 PERU—VENEZUELA. Arbitration treaty signed in Lima; aiso a pro- 
tocol for exchange of diplomatic pouches. P. A. U. June, 1923, 
p. 619. 

14 FRANCE—PorTUGAL. Provisional commercial agreement of Jan. 30, 
1922, as well as provisions contained in notes of July 31, Sept. 16 
and Dec. 15, 1922, prolonged to June 16, 1923. J. 0O., Apr. 1, 
1923, p. 3298. 

15 SERB—CrROAT—SLOVENE State. Adhered to agreement of June 2, 
1922, between Germany and Reparation Commission for payments 
in kind. Reichs G., 1923, teil 2, p. 178. 

15toApr.? Lirauanta—Pouanp. On March 15, 1923, the Conference of 
Ambassadors reached decision on frontiers of Poland with Russia 
and Lithuania, and gave to Poland sovereignty over territory 
comprised between frontiers. Text: Europe, Apr. 7, 1923, p. 443; 
L. N. M. S., March, 1923, p. 60. On April 7, the United States 
officially recognized the boundaries laid down. Cur. Hist., May, 
1923, 18: 348. 

CoMMISSION OF JURISTS ON Laws oF War. Report of Commission, 

sent by John Bassett Moore, American representative, received 
at State Department. Evening Star, Mar. 18, 1923, p. 10. 


CzEcHOsSLOVAK REPUBLIC—SERB-CROAT-SLOVENE STATE. Juridical 
convention ratified by Servia. Ga. de Prague, Mar. 21, 1923, p. 1. 
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18-24 INTERNATIONAL CHAMBER OF CoMMERCE. Held second general 
congress in Rome. Adopted resolution on debts, reparations, 
exchange, budgets, and credits, and favored world economic con- 
ference. Text: Nation (N. Y.), May 23, 1923, p. 613. 


Iraty—Potanp. Ratifications exchanged of commercial convention 
of May 12, 1922. Commerce repts., May 7, 1923, p. 393. Text: 
Rivista di diritto int., 1923, 15: 184. 

BULGARIAN ReparaTions. Agreement concluded between Bulgaria 
and Inter-allied reparation commission regarding Bulgarian 
reparations. Near East, Mar. 22, 1923, p. 302. 


IraLy—Po.tanpD. Thirty-year petroleum agreement of Jan. 30, 1922, 
embodying a ‘‘most-favored nation” clause ratified by Polish Diet. 
Cur. Hist., May, 1923, 18: 348; Ga. de Prague, Mar. 28, 1923, p. 3. 


Scutickine, WALTER. Appointed deputy judge of Permanent Court 
of International Justice in Kiel Canal case. Wash. Post, Mar. 26, 
1923, p. 1. 


5to May 3 Pan AMERICAN CONFERENCE. Fifth conference at Santiago, 
Chile, held sixteen plenary sessions, adopted 73 resolutions and 
approved and signed four conventions: (1) Treaty for settlement 
of disputes between American republics; (2) Revision of trade- 
mark convention; (3) Uniformity of nomenclature for classification 
of merchandise; (4) Treaty to clarify customs laws, decrees and 
regulations between the contracting states. Evening Star, June 
10, 1923, II, 3. Text of Final act and titles of resolutions adopted 
by the Conference. El Mercurio (Santiago) May 4, 1923, p. 26. 
Press notice, June 4, 1923. 


France—Great Britain. Agreement signed at London regarding 
British army supplies ceded in 1919 to the French office of indus- 
trial reconstruction. Temps, Mar. 31, 1923, p. 4. 


FRANCE—PoLAND. Social insurance treaty, signed at Warsaw, 
ratifications of which were exchanged at Paris, Feb. 24, 1923, was 
promulgated by France. Text: J. O., Apr. 5, 1923, p. 3426. 


Great Britain—PortuGaL. Agreement signed at Lisbon, pro- 
longing the operation of part I of the Transvaal-Mozambique 
convention of Apr. 1, 1909. Lond. Ga., May 25, 1923, p. 3664. 


REFUGEE PROBLEM IN THE NEAR East. Secretary Hughes sent 
identic notes to British, French and Italian ambassadors in Wash- 
ington summarizing activities of American relief organization, and 
suggesting exchange of views on plans for solution of problem. 
Text: Press notice, Apr. 2, 1923. 


19 


550 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


April, 1923 


5 


7 


10 


10 


11 


12 


14 


16 


16 


GERMANY—GREAT Britain. Agreement relating to German debts 
and property in China, signed at London. G. B. Treaty ser., 1923, 
no. 8. Cmd. 1875. 

LaTv1A—SovIET Russia. Boundary agreement signed at Riga. 
(Said to be first definitely fixed frontier agreement signed by Soviet 
Russia.) Wash. Post, Apr. 9, 1923, p. 1. 

CHESTER AND Minina Concession. Ratification by 
Turkish Nationalist Assembly on Apr. 10, 1923, marked termina- 
tion of twenty years of effort by American interests, headed by 
Rear Admiral Colby M. Chester, to obtain concessions in interior 
of Turkey, including Mosul oil fields. Wash. Post, Apr. 11, 1923, 
p. 2; N. Y. Times, Apr. 11, 1923, p. 23. On April 11 France sent 
protest to Angora against concessions which were granted to 
French in 1914 in return for loan. N. Y. Times, Apr. 12, 1923, 
p.1. On April 16, 1923 France warned the United States govern- 
ment that she could not recognize Chester concessions conflicting 
with French interests. N.Y. Times, Apr. 17, 1923, p. 2. Secre- 
tary Hughes informed French government that careful examination 
of Chester concession must be made before submitting formal 
reply. N.Y. Times, April 19, 1923, p. 3. On April 30 a conven- 
tion was signed at Angora putting into effect the concession granted 
by Turkey to the American syndicate. N.Y. Times, May 1, 1923, 
p. 3. Text of conventions: Europe, May 12, 1923, p. 600; Cur. 
Hist., June, 1923, 18: 485. 

CzECHOSLOVAK Provisional commercial 
agreement of Mar. 10 (?), 1923 went into effect. Commerce repts., 
May 21, 1923, p. 520. 

Austria—Hounaary. Obligatory arbitration treaty signed at Buda- 
pest. Ga. de Prague, Apr. 14, 1923, p.2; Temps, Apr. 13, 1923, p. 3. 

Norway—PortuGcaL. Commercial and shipping agreement of 
Nov. 14, 1920, ratified. Commerce repts., May 28, 1923, p. 585; 
Cur. Hist., June, 1923, 18: 523. 

JAPAN—UNITED States. Lansing-Ishii agreement of Nov. 2, 1917, 
cancelled by exchange of notes. U.S. Treaty ser., no. 667. 

Austria. Control commission named by England, France, Italy, 
Belgium, Czechoslovakia, Spain and Holland, under auspices of 
League of Nations, approved prospectus for proposed loan to 
Austria, guaranteed by the respective states. Cur. Hist., June, 
1923, 18: 507; L. N. M.S., April, 1923, p. 71. 

LAUSANNE CONFERENCE ON NEAR East. Resumed sessions which 
had been suspended since Feb. 4, 1923. Cur. Hist., June, 1923, 
18: 496. See also Turkish peace treaty. 
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LEAGUE oF Nations Counciy. Held 24th session at Geneva. Au- 
thorized issue of long-term loan to Austria, decided to convene at 
Geneva second general conference on communications and transit 
for Nov. 15; regulated national status of inhabitants of territories 
under Mandate B and C (former German colonies in Africa and 
the Pacific) ; announced its arbitral decision regarding frontiers be- 
tween Hungary and Czechoslovakia; and decided to request 
Permanent Court of International Justice for advisory opinion 
regarding Eastern Carelia. L. N.M.S., April, 1923, p. 70. 


PaNAMA—UNITED States. Protest made by Panama against 
proposal by American authorities in Canal Zone to lease to private 
enterprises the operation of cold storage plants and other ware- 
houses. Cur. Hist., June, 1923, 18: 524. 

Irish Free State. Applied for admission to League of Nations. 
L. N. M.S., April, 1923, p. 74. 

DENMARK—GERMANY. Aerial navigation agreement, signed at 
Copenhagen, Apr. 25, 1922, ratified by Germany. German text: 
Reichs G., 1923, teil 2, p. 215. 

CzECHOSLOVAK RepuBLic—HunGary. League of Nations Council 
announced its decision concerning frontier lines. L. N. M. S., 
April, 1923, p. 88. 

DENMARK—SovieT Russia. Trade agreement signed at Moscow, 
involving de facto recognition, must be ratified within eight weeks 
to become effective. N.Y. Times, Apr. 24, 1923, p. 6; Commerce 
repts., June 11, 1923, p. 714. 

Costa Rica—Unitep States. Ratifications exchanged at San José 
of extradition treaty of Nov. 10, 1922. U.S. Treaty ser., no. 668. 

CzECHOSLOVAK REPUBLIC—LITHUANIA. Commercial treaty on basis 
of most-favored nation treatment signed at Prague. Commerce 
repts., June 18, 1923, p. 778. 

Austria—Itaty. Commercial treaty signed at Rome. Temps, 
Apr. 30, 1923, p. 2. 


CzecHOSLOVAK RepuBLIC—LITHUANIA. Commercial treaty em- 
bodying most-favored nation treatment signed [at Prague?] Temps, 
Apr. 30, 1923, p. 1. 


GERMANY—PortTUGAL. Preliminary trade agreement signed, ef- 
fective for six months. A commercial treaty will probably be 
negotiated before its expiration, to replace the treaty which expired 
Dec. 6, 1922. Commerce repts., June 11, 1923, p. 714. 


Great Brirarin—Irak. Protocol to Irak treaty of alliance of Oct. 
10, 1922 signed, limiting operation of treaty to date of admission 
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April, 1923 
of Irak to League of Nations or to four years from ratification of 
peace with Turkey. Times, May 7, 1923, p. 11. 

30 Liquor ON Suips. U. 8. Supreme Court fixed three-mile dry line 
for all ships and held that Volstead law did not apply to American 
ships on the high seas. Text: N.Y. Times, May 1, 1923, p. 1.; Cur. 
Hist., June, 1923, 18: 504. 

30 to May 4 FranNce—GvATEMALA. Commercial convention of July 28, 
1922, promulgated by Guatemala on April 30, 1923. Spanish text: 
Guatemalteco, May 7, 1923, p. 585. Put into force provisionally 
in France on May 4, 1923. Text: J. O., May 5, 1923, p. 4466; 
Commerce repts., June 4, 1923, p. 654. 

May, 1923 

1 FINLAND—UNITED States. Debt-funding agreement was signed in 
Washington and became tentatively operative, pending ratification 
by Congress. N.Y. Times, May 2, 1923, p. 1. 

ITALY—SWITZERLAND. Agreement concluded at Berne to prolong 
for one year the treaty of Sept. 24, 1921, respecting the St. Gothard 
railway. Text: FE. G., May 16, 1923, p. 132. 

GERMAN REPARATIONS. New German proposals delivered to French 
foreign office on May 2, 1923. Text: N. Y. Times, May 3, 1923, 
p.1. Notes of refusal of France and Belgium sent to Berlin on 
May 6. Text: N. Y. Times, May 7, 1923, p. 1. British reply 
handed to German ambassador on May 13, 1923. Text: Times, 
May 14, 1923, p. 12. Italian reply delivered on May 13. Text: 
Times, May 14, 1923, p. 11. Japanese reply on May 15. Texts: 
Europe, May 26, 1923, p. 665. 

RuMANIA—Spain. Modus vivendi (commercial agreement) con- 
cluded, effective May 1. Commerce repts., June 11, 1923, p. 714. 


CHINESE Banpits. Shanghai-Peking express train derailed and 
robbed by bandits, and about thirty foreign passengers including 
several Americans, and 100 native passengers were held for ransom. 
Cur. Hist., June, 1923, 18: 509. 

CzEcHOSLOVAK RepuBLic—RvumMANIA. Protocol signed at Prague 
prolonging for three years the defensive alliance concluded Apr. 
23, 1921. Ga. de Prague, May 9, 1923. p. 1. 

Great Britain—Soviet Russia. British note concerning trawlers’ 
dispute handed to Moscow Foreign Office demanding assurances 
concerning propaganda and fulfillment of specified requirements 
within 10 days. Wash. Post, May 9, 1923, p.1. Text: Times, 
May 9, 1923, p. 11. Russian reply to British note of May 8 re- 
ceived in London on May 14. Text: N. Y. Times, May 15, 1923, 
p. 3. 
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GREECE—SERB-CROAT-SLOVENE STaTE. Treaty of fifty years dura- 
tion, concerning free zone in Salonica, signed [at Athens]. Ga. de 
Prague, May 12, 1923, p. 1. 


BreLGIuM—FRANCE—LUXEMBURG. Economic treaty signed at 
Brussels. Temps, May 13, 1923, p. 4; Ga. de Prague, May 23, 1923, 
p. 3. 


EXTRATERRITORIAL JURISDICTION IN CHINA. Powers notified by 
U. S. Department of State of China’s desire to have commission 
meet at Peking on Nov. 1, 1923. Press notice, May 12, 1923. 


Mexico—Unitep States. Conference opened in Mexico City 
between American envoys and Mexican commissioners on questions 
at issue involving recognition. R. of R., June, 1923, p. 588; Wash. 
Post, May 9, 1923, p. 1. 


INTERNATIONAL CONVENTIONS 


AaLAND IsLANDs. Geneva, Oct. 20, 1921. 
Ratification: 
Esthonia. Apr. 3, 1923. L. N.O.J., May, 1923, p. 479. 
AgriAL NAVIGATION. Paris, Oct. 13, 1919. Protocol, Paris, May 1, 1920. 


Promulgation: 
Italy. Dec. 24, 1922. G. U., May 7, 1923, p. 3617. 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. Rome, June 7, 1905. 


Adhesion: 
Finland. Feb. 17, 1923. Monit., Apr. 19, 1923, p. 1936. 


AusTRIAN CrebIT Revier Protocots. Geneva, Oct. 4, 1922. 


Promulgation: 
Belgium. Feb. 21, 1923. Monit., Apr. 7, 1923, p. 1646. 


CrenTRAL AMERICAN CONFERENCE TREATIES. Washington, Feb. 7, 1923. 
Ratification: 
Nicaragua. Mar. 22, 1923. Cur. Hist., May, 1923, 18: 336. 


Navigation. Dresden, Feb. 22, 1922. 
Ratification: 
France. Mar. 31, 1923. J. O., Apr. 1, 1923, p. 3298. Germany. 
Mar. 22, 1923. Reichs G., 1923, teil 2, p. 183. 
Ratification deposited: 
Great Britain. Dec. 12, 1922. G. B. Treaty ser., 1923, no. 3. Cmd. 
1833. 
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EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 


Promulgation: 
Bulgaria. Dec. 21, 1922. J. L. O. B., Mar. 28, 1923, p. 111. 


Ratification: 
Esthonia. Feb. 3, 1923. J. L. O. B., Feb. 14, 1923, p. 72. 


EMPLOYMENT (FINDING) FOR SEAMEN. Genoa, July 10, 1920. 


Promulgatton: 
Bulgaria. Dec. 21,1922. J.L.0O.B., Mar. 28, 1923, p. 111. 


Ratification: 
Esthonia. Feb. 3, 1923. J. L. 0. B., Feb. 14, 1923, p. 72; L. N.O.J., 


April, 1923, p. 473. 
FALSE INDICATION OF ORIGIN OF Goops. Madrid, Apr. 14, 1891. 
Washington, June 2, 1911. 


Adhesion: 
Danzig. Jan. 31, 1923. E.G., Mar. 14, 1923, p. 64; Ga. de Madrid, 


Mar. 17, 1923, p. 968. 


FREEDOM OF TRANSIT. Barcelona, Apr. 20, 1921. 


Ratification deposited: 
Finland. Jan. 29, 1923. L.N.0O.J., Feb., 1923, p. 145. 


Revision. 


GENEVA CONVENTION. Aug. 22, 1864. Revisions. 


Adhesion: 
Ecuador. Dec. 7, 1922. E.G., Apr. 25, 1923, p. 112; Ga. de Madrid, 


May 6, 1923, p. 535; Monit., May 26, 1923, p. 2539. 


LEAGUE OF Nations. Covenant. Protocols of Amendments. Geneva, 
Oct. 3-5, 1921. 


Ratification: 
British Empire (including Canada, Australia, South Africa, New 


Zealand and India) (Art. 4, 13, 15, 26) L. N. O. J., Feb., 1923, p. 
145; G. B. Treaty ser., 1923, no. 4. Cmd. 1840. 

Greece. (Art. 4, 6 (last paragraph) ) Apr. 9, 1923. 

Netherlands. (Art. 4, 6 (last paragraph), 12,13, 15,26) Apr. 4, 1923. 
L. N. O. J., May, 1923, p. 479. 

Poland. (Art. 4, 6, 12, 13, 15,26) Dec. 15, 1922. L.N.O. J., Feb., 
1923, p. 145. 

Switzerland. (Art. 4, 6 (last paragraph), 12, 13, 15, 26) 
1923. L.N.O.J., May, 1923, p. 479. 

Madrid, Nov. 30, 1920. 


Mar. 29, 


LETTERS, ETC. OF DECLARED VALUE. 


Ratification: 
Colombia. Nov. 18, 1922. D.0O. (Colombia) Nov. 25, 1922; P. A. U., 


April, 1923, p. 404. 
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Guatemala. Aug. 12, 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 13, 1923. 
Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615. 


Money Orpers. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Guatemala. Aug. 12, 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 


Money Orpers. Madrid, Nov. 30, 1920. 
Ratification: 
Colombia. Nov. 18, 1922. D.0O. (Colombia) Nov. 25, 1922; P. A. U., 
April, 1923, p. 404. 
Guatemala. Aug. 12, 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 13, 1923. 
tumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615. 


Motor VEHICLES, INTERNATIONAL CIRCULATION OF. Paris, Oct. 11, 1909. 
Adhesion: 
Danzig (effective May 1, 1922). J.0O., Apr. 15, 1923, p. 3778. 
Morocco (French zone) effective May 1, 1923. J. O., Apr. 15, 1923, 
p. 3778; Monit., Apr. 29, 1923, p. 2120; E. G., May 2, 1923, p. 124. 
Liechtenstein (effective May 1, 1924). Ga. de Madrid, May 6, 1923, 
p. 535. 
NAVIGABLE Waterways. Barcelona, Apr. 20, 1921. 
Ratification deposited: 
Finland. Jan. 29, 1923. L. N.O.J., Feb., 1923, p. 145. 
Nicut Work oF YounG Persons. Washington, Nov. 29, 1919. 
Ratification: 


Denmark. Jan. 4, 1923. L. N.O.J., Feb., 1923, p. 188. 


OBSCENE PuBLIcATIONS. Paris, May 4, 1910. 
Adhesion: 


Finland. May 3, 1923. J. 0., May 15, 1923, p. 4682. 


Open Door (INTEGRITY OF CHINA). Washington, Feb. 6, 1922. 
Adhesion: 


Spain. Ga. de Madrid, Mar. 13, 1923, p. 909. 


Parce, Post ConvENTION. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Guatemala. Aug. 12, 1922. Guatemalteco, Feb. 5, 1923, P. A. U., 
May, 1923, p. 506. 
Mexico. Mar. 9, 1923. P. A. U., June, 1923, p. 618. 
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ParcEL Post CONVENTION. Madrid, Nov. 30, 1920. 
Ratification: 


Colombia. Nov. 18, 1922. D.0O. (Colombia) Nov. 25, 1922; P. A. U.., 


April, 1923, p. 404. 


Guatemala. Aug. 12, 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 


May, 1923, p. 506. 
Ratifications deposited: 
Dominican Republic. May 3, 1922. 


Poland. Mar. 13, 1923. 
Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615. 


PostaL ConvENTION. Madrid, Nov. 13, 1920. 


Ratification: 
Brazil. Apr. 18, 1923. Ga. de Madrid, Apr. 21, 1923, p. 314. 


Paraguay. Mar. 19, 1923. Ga. de Madrid, Mar. 25, 1923, p. 1043. 


PosTAaL SUBSCRIPTIONS TO NEwsPAPERS. Madrid, Nov. 30, 1920. 
Ratification: 


Colombia. Nov. 18, 1922. D.0O. (Colombia) Nov. 25, 1922; P. A. U., 


April, 1923, p. 404. 


Guatemala. Aug. 12, 1922. Guatemalteco. Feb. 5, 1923; P. A. U., 


May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 13, 1923. 
Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615. 
PostaL TRANSFERS. Madrid, Nov. 30, 1920. 
Ratification: 


Colombia. Nov. 18, 1922. D.0O. (Colombia) Nov. 25, 1922; P. A. 


April, 1923, p. 404. 


Guatemala. Aug. 12, 1922. Guatemalteco. Feb. 5, 1923; P. A. 


May, 1923, p. 506. 
Ratifications deposited: 
Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615. 
RADIOTELEGRAPH CONVENTION. London, July 5, 1912. 
Adhesions: 
Cameroon (French) (effective Mar. 7, 1923.) 
Switzerland (effective Feb. 26, 1923). 2£.G., Apr. 25, 1923, p. 111 
98. 


REFRIGERATION, INTERNATIONAL INSTITDTE OF. 


Ratification deposited: 
Great Britain. Jan. 24, 1923. E.G., Mar. 14, 1923, p. 64. 


Paris, June 21, 1920. 


Spain. Mar. 8, 1923. J. 0O., Mar. 11, 1923, p. 2330; Monit., May 6, 


1923, p. 2213; EZ. G., May 2, 1923, p. 114. 
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t1iGHT TO A FLAG oF STATES HAVING NO Seacoast. Barcelona, Apr. 20, 
1921. 
Adhesion: 
tumania. Feb. 22,1923. L.N.O.J., April, 1923, p. 411. 
SERVICE DES RECOUVREMENTS. Madrid, Nov. 30, 1920. 
Ratification: 
Colombia. Nov. 18, 1922. D.0O. (Colombia) Nov. 25, 1922; P. A. U., 
April, 1923, p. 404. 
Guatemala. Aug. 12, 1922. (Guatemalteco, Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 13, 1923. 
Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615. 
TRADE-MARKS REGISTRATION. Madrid, Apr. 14, 1891. Revision, Brussels, 
Dec. 14, 1900; Washington, June 2, 1911. 
Adhesion: 
Danzig. Feb. 1, 1923. Z.G., Mar. 14, 1923, p. 64; Ga. de Madrid, 
Mar. 17, 1923, p. 968. 
UNEMPLOYMENT INDEMNITY IN CASE OF Loss oF Suip. Genoa, July 9, 1920. 
Promulgation: 
Bulgaria. Dec. 21, 1922. J. L. O. B., Mar. 28, 1923, p. 111. 
Ratification: 
Esthonia. Feb. 3, 1923. J. L. O. B., Feb. 14, 1923, p. 72; L. N. O. J., 
April, 1923, p. 473. 
UnrversaL Postat Union. Revision. Madrid, Nov. 30, 1920. 
tatification: 
Colombia. Nov. 18, 1922. D.0O. (Colombia) Nov. 25, 1922; P. A. U., 
April, 1923, p. 404. 
Guatemala. Aug. 12, 1922. Guatemalteco, Feb. 5, 1923; P. A. U., 
May, 1923, p. 506. 
Ratifications deposited: 
Poland. Mar. 13, 1923. 
Rumania. Apr. 13, 1922. Ga. de Madrid, May 12, 1923, p. 615. 
Stave TRADE. Geneva, Sept. 30, 1921. 
Adhesion: 
Denmark. Mar. 12, 1923. L. N. O. J., April, 1923, p. 411; Monit., 
May 26, 1923, p. 2540. 
Waite Stave Trape. Paris, May 4, 1910. 
Adhesions: 
Barbados Is., British Guiana, British Honduras, Grenada (W. I.), 
St. Lucia Is. (W. I.), St. Vincent Is. (W. I.), Seychelles Is. J. O., 
Apr. 26, 1923, p. 4034; Ga. de Madrid, May 12, 1923, p. 615; Monitt., 
May 26, 1923, p. 2540. 
Ratification: 
Greece. Apr. 9, 1923. L. N.O.J., May, 1923, p. 479. 


M. Atice MATTHEWS. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN! 


(Mise. 


Belgian law respecting the acquisition and loss of nationality. 
No. 1, 1923.) 33d. 

British nationality and status of aliens regulations, Dec. 30, 1914, as 
amended to April 12, 1922. (Amended reprint.) (S. R. & O. 1914, No. 


1861.) 3d. 
Peace treaties. Treaty of Versailles with Germany. The Treaty of 


Peace (Amendment) Order. Dec. 14, 1922. (S. R. & O. 1922, No. 1419.) 
13d. 


Treaty of Saint Germain-en-Laye with Austria. Rules made 
by the Administrator of Austrian property and approved by the Board of 
Trade under Art. I (xiv) of the Treaty of Peace (Austria) Orders, 1920-1922. 
(S. R. & O. 1922, No. 1444.) 13d. 


UNITED STATES? 


Aeronautics. Law memoranda upon civil aeronautics. Jan. 31, 1923. 
100 p. Interstate and Foreign Commerce Commitiee. 

Alien Property Custodian. H. R. 14222, act to amend trading with the 
enemy act relative to return of enemy property. Approved March 4, 1923. 
7 p. (Public 536.) 5c. 

Report to accompany H. R. 14222. Feb. 8, 1923. 13 p. 
(H. rp. 1565, 67th Cong. 4th sess.) Paper, 5c. 

Report to accompany H. R. 14222. Feb. 26, 1923. 17 p. 
(S. rp. 1229, 67th Cong. 4th sess.) Paper, 5c. Judiciary Committee. 
Executive Order conferring power and authority upon, in con- 
formity with act of March 4, 1923. March 5, 1923. (No. 3804.) State 
Dept. 

American Relief Administration. Report of disposition of certain supplies 
for relief of famine-stricken people of Russia. Feb. 23,1923. 8p. (S. doc. 
307, 67th Cong. 4th sess.) Paper, 5c. 


1 Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 

2 When prices are given, the document in question may be obtained for the amount noted 
from the Superintendent of Documents, Government Printing Office, Washington, D. C. 
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China. H. R. 8221, act for relief of Chinese Government. Approved 
March 4, 1923. 1p. (Public 514). 5c. 

Chosen. Some observations on economic development of. Article by 
Halleck A. Butts. 15 p. (Senate committee print, 67th Cong. 4th sess.) 
Foreign Relations Committee. 

Claims. Draft of proposed legislation to settle claims for damages to 
foreign vessels during the war presented by foreign governments. Feb. 15, 
1923. 3p. (H. doc. 576, 67th Cong. 4th sess.) Paper, 5c. War Dept. 

Colorado River compact. Report of proceedings of Commission and 
agreement entered into between Arizona, California, Colorado, Nevada, 
New Mexico, Utah and Wyoming respecting apportionment of waters of 
Colorado River. March 2, 1923. 12 p. (H. doc. 605, 67th Cong. 4th 
sess.) Paper, 5c. Colorado River Interstate-Governmental Commission. 

Compact signed at Santa Fe, N. Mex., Nov. 24, 1922. 5 p. 
Colorado River Interstate-Governmental Commission. 

Copyright. Proclamation extending to subjects of the Netherlands 
benefits of act of March 4, 1909. Feb. 26,1923. 2p. (No. 1652.) State 
Dept. 

Diplomatic and consular service of United States. Report to accompany 
H. R. 13880 to reorganize foreign service of United States. Feb. 13, 1923, 
l5p. (S. rp. 1142, 67th Cong. 4th sess.) Paper, 5c. 

Enemy-owned property. Hearing before subcommittee on S. 3852 and 
8. 559 to amend trading with the enemy act. Jan. 10 and 11, 1923. Pt. 2, 
43-78 p. Judiciary Committee. 

European War, 1914-1918. Message transmitting report from Secretary 
of State relative to history of World War as shown by records of Depart- 
ment of State. Feb. 24, 1923. 1p. (S. doc. 339, 67th Cong. 4th sess.) 
Paper, 5c. 

Foreign Debts. Address of President of United States to Congress, on 
report of World War Foreign Debt Commission covering its proposal for 
funding of debt due to United States from Great Britain. Feb. 7, 1923. 
5p. (H. doc. 554, 67th Cong. 4th sess.) 

H. R. 14254, act to amend act to create commission authorized 
to refund or convert obligations of foreign governments held by United 
States so as to permit settlement of British debt to United States. Approved 
Feb. 28, 1923. 2p. (Public 455). 5e. 

Hearings on H. R. 14235 to permit settlement of British debt 
to United States. Feb. 8, 1923. 14 p. Ways and Means Committee. 

Report to accompany H. R. 14254 to permit settlement of 
British debt to United States. Feb. 8, 1923. 6 p. (H. rp. 1567, 67th 
Cong. 4th sess.), paper, 5c; (S. rp. 1130, 67th Cong. 4th sess.) Feb. 10, 1923, 
/p., paper, 5c. 
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Foreign population in United States. Analysis of America’s modern 
melting pot. Hearings, Nov. 21, 1922. 725-831 p. 8 pl. (Serial 7-C). 
Immigration and Naturalization Committee. 

French Spoliation claims. Report to accompany 8S. 4607 for allowance of 
certain. Feb. 24,1923. 6p. (S. rp. 1184, 67th Cong. 4th sess.) Paper, 
5e. Claims Committee. 

Haitian Customs Receivership. Report of sixth fiscal period, Oct. 1, 
1921-Sept. 20, 1922, with summary of commerce. 27 p. Insular Affairs 
Bureau. 

Hawaii, Labor and Japanese problems in. Report to accompany H. J. 
Res. 171 providing for immigration to meet emergency caused by labor 
shortage. Feb. 26,1923. 9p. (H.rp. 1717, 67th Cong. 4thsess.) Pt. 1, 
paper, 5c; views of minority, Feb. 27, 1923, 14 p. Pt. 2, paper, 5c. 
Report to accompany S. J. Res. 82. March 1, 1923. 8 p. 
(S. rp. 1252, 67th Cong. 4th sess.) Paper, 5c. Immigration Committee. 

Hungary. Petition submitted by executive committee of National 
Convention of American Citizens of Hungarian Descent relative to plea 
for justice for Hungary and peace for Europe. 1923. 48 p. il. (S. doe. 
346, 67th Cong. 4th sess.) Paper, 5c. 

Immigration. Admission of certain refugees from Near Eastern countries 
and restriction of immigration into United States, including revision of 
quota act. Report to accompany S. 4092. Feb. 15, 1923. 43 p. (H. rp. 
1621, 67th Cong. 4th sess.) Paper, 5c. 

Alien seamen, insane aliens, statements on various problems. 
Hearings on H. R. 14273, Jan. 30 and Feb. 6, 1923. 601-723 p. (Serial 
6-C). Immigration and Naturalization Committee. 

Extracts from hearings on H. R. 7826 and H. R. 11730, Jan. 3 
and 4, 1923. 84p. Immigration and Naturalization Committee. 

Hearings Jan. 3-24, 1923. 227-599 p. (Serial 5-C). IJm- 
migration and Naturalization Committee. 

Hearing on 8. 4303 to amend joint resolution extending opera- 
tion of immigration act of May 19, 1921. Feb. 20, 1923. 101 p. Jmmi- 
gration Committee. 

Hearing on S. 4222 to amend act to limit immigration of aliens 


into United States. Jan. 24,1923. 41 p. Immigration Committee. 
Income tax to nonresident aliens. Report to accompany H. R. 14050 
to amend revenue act of 1921. March 1, 1923. 6p. (S. rp. 1257, 67th 
Cong. 4th sess.) Paper, 5c. Finance Committee. 
International American Conference, Santiago, Chile, 1923. Program and 
regulations adopted by governing board of Pan American Union. 8 P- 
Pan American Union. 
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International Institute of Agriculture, Rome. Hearings Feb. 27, 1923. 
14 p. (Serial A, supplemental.) Agriculture Committee. 


Isle of Pines, report on landed and property interests of United States 
citizens in. Feb. 2, 1923. 2p. (S. doc. 295, 67th Cong. 4th sess.) State 
Dept. Paper, 5c. 

Narcotics. H. J. Res. 453, joint resolution requesting the President to 
urge upon governments of certain nations immediate necessity of limiting 
production of habit-forming drugs and raw materials from which they are 
made to amount actually required for strictly medicinal and scientific pur- 
poses. Approved March 2, 1923. 3p. (Public resolution 96). 5c. 


Hearings on H. J. Res. 430 and H. J. Res. 453. Feb. 13-16, 
1923. 140 p. Foreign Affairs Committee. 


Report to accompany H. J. Res. 453. Feb. 21, 1923, 7 p. 
(H. rp. 1678, 67th Cong. 4th sess.), paper, 5c; report to accompany H. J. 
Res. 453. Feb. 27, 1923, 7 p. (S. rp. 1234, 67th Cong. 4th sess.), paper, 5c. 
Foreign Relations Committee. 


Naturalization. Syllabus of naturalization law. [Reprint with changes]. 
1923. 10 p. Naturalization Bureau. 


Near East Relief. Report for year ending Dec. 31, 1922. 28 p. (S. 
doc. 343, 67th Cong. 4th sess.) Paper, 5c. 


Norway. H. J. Res. 440, joint resolution to satisfy award rendered 
against United States by arbitral tribunal established under special agree- 
ment concluded June 30, 1921, between United States and Norway for settle- 
ment of claims arising-out of requisitions by Shipping Board Emergency 
Fleet Corporation. Approved Feb. 20, 1923. 1p. (Public resolution 91.) 


5e. 


Report to accompany H. J. Res. 440. Feb. 10, 1923. 3 p. 
(H. rp. 1574, 67th Cong. 4th sess.), paper, 5c; (S. rp. 1139, 67th Cong. 4th 
sess.), Feb. 12, 1923, 2 p., paper, 5c. 

Panama. Joint resolution authorizing the President to abrogate inter- 
national agreement embodied in certain Executive orders relating to Panama 
Canal. Approved Feb. 12, 1923. 1 p. (Public resolution 88). (The 
agreement in question was the basis for the adjustment of questions arising 
out of the relations between the Canal Zone authorities and the Government 
of Panama during the construction of the canal.) 


Panama Canal, Treaties and acts of Congress relating to. Supplements 
1 and 2, Jan. 24 and 27, 1923. Panama Canal. 


Executive orders relating to. Supplement 1. Panama Canal. 


Pan American Union. Report to governments of the republics, members 
of the Union, on work of the Union since close of the Fourth International 
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Conference of American States, 1910-1923, submitted by the Director 
General in accordance with resolution of the Conference at Buenos Aires, 
Aug. 11, 1910. January, 1923. 28 p. Pan American Union. 


Passports. Communication to President recommending authority to 
modify vise fees with view to obtaining reciprocal modifications from foreign 
governments. Feb. 5, 1923. 2 p. (H. doc. 547, 67th Cong. 4th sess.) 
State Dept. Paper, 5c. 


Notice concerning use of. Feb. 21, 1923. 8p. State Dept. 


Permanent Court of International Justice. Message of President trans- 
mitting letter from Secretary of State and asking consent of Senate to adhe- 
sion of United States to protocol under which the court has been erected at 
The Hague. Feb. 24, 1923. 20 p. (S. doc. 309, 67th Cong. 4th sess.) 
Paper, 5c. 


Letter relative to proposed adherence to protocol establishing. 
1923. 5p. (S. doc. 342, 67th Cong. 4th sess.) Paper, 5c. State Dept. 


St. Mary River. Recommendations in matter of measurement and ap- 
portionment of waters of St. Mary and Milk Rivers in United States and 
Canada. Ottawa, Oct. 4 and Oct. 6, 1921. International Joint Commission 
on Boundary Waters between United States and Canada. 


Trade-marks. Proposed revision of convention between American coun- 
tries signed at Buenos Aires, Aug. 20, 1910. 1923. 105 p. [English, 
Spanish, Portuguese and French.] Inter-American High Commission. 


Trading with the enemy. Laws, trading with the enemy act with amend- 


ments. 1923. 46 p. Paper, 5c. 
GeorGE A. FINcH. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


CUNARD STEAMSHIP COMPANY, LTD., ET AL. V. ANDREW W. MELLON, SECRETARY 
OF THE TREASURY, ET AL.! 


Supreme Court of the United States 
Decided April 30, 1923 


These are suits by steamship companies operating passenger ships between 
United States ports and foreign ports to enjoin threatened application to 
them and their ships of certain provisions of the National Prohibition Act. 
The defendants are officers of the United States charged with the Act’s en- 
forcement. In the first ten cases the plaintiffs are foreign corporations and 
their ships are of foreign registry, while in the remaining two the plaintiffs 
are domestic corporations and their ships are of United States registry. All 
the ships have long carried and now carry, as part of their sea stores, in- 
toxicating liquors intended to be sold or dispensed to their passengers and 
crews at meals and otherwise for beverage purposes. Many of the passen- 
gers and crews are accustomed to using such beverages and insist that the 
ships carry and supply liquors for such purposes. By the laws of all the for- 
eign ports at which the ships touch this is permitted and by the laws of some 
itis required. The liquors are purchased for the ships and taken on board in 
the foreign ports and are sold or dispensed in the course of all voyages, 
whether from or to those ports. 

The administrative instructions dealing with the subject have varied since 
the National Prohibition Act went into effect. December 11, 1919, the 
following instructions were issued (T. D. 38218): 

All liquors which are prohibited importation, but which are properly 
listed as sea stores on vessels arriving in ports of the United States, 
should be placed under seal by the boarding officer and kept sealed dur- 
ing the entire time of the vessel’s stay in port, no part thereof to be 
removed from under seal for use by the crew at meals or for any other 
purpose. 

‘ The complete list of appellants in these cases, brought on appeal from the District Court 
of the United States for the Southern District of New York, follows: 659, The Cunard Steam- 
ship Company, Ltd.; 660, The Oceanic Steam Navigation Co., Ltd.; 661, International 
Navigation Co., Ltd.; 662, Compagnie Generale Transatlantique; 666, The Netherlands- 
American Steam Navigation Co. (Holland America Line) ; 667, Liverpool, Brazil and River 
Plate Steam Navigation Co., Ltd.; 668, The Royal Mail Steam Packet Co.; 669, United 
Steamship Company of Copenhagen (Scandinavian American Line) ; 670, The Pacific Steam 
Navigation Co.; 678, N avigazione Generale Italiana; 693, International Mercantile Marine 
Co.; 694, United American Lines, Inc., et al. 
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Excessive or surplus liquor stores are no longer dutiable, being pro- 
hibited importation, but are subject to seizure and forfeiture. 

Liquors properly carried as sea stores may be returned to a foreign 
port on the vessel’s changing from the foreign to the coasting trade, or 
may be transferred under supervision of the customs officers from a 
vessel in foreign trade, delayed in port for any cause, to another vessel 
belonging to the same line or owner. 


January 27, 1920, the first paragraph of those instructions was changed 
(T. D. 38248) so as to read: 

All liquors which are prohibited importation, but which are properly 
listed as sea stores on American vessels arriving in ports of the United 
States, should be placed under seal by the boarding officer and kept 
sealed during the entire time of the vessel’s stay in port, no part thereof 
to be removed from under seal for use by the crew at meals or for any 
other purpose. All such liquors on foreign vessels should be sealed on 
arrival of the vessels in port, and such portions thereof released from seal 
as may be required from time to time for use by the officers and crew. 


October 6, 1922, the Attorney General, in answer to an inquiry by the 
Secretary of the Treasury, gave an opinion to the effect that the National 
Prohibition Act, construed in connection with the Eighteenth Amendment 
to the Constitution, makes it unlawful (a) for any ship, whether domestic 
or foreign, to bring into territorial waters of the United States, or to carry 
while within such waters, intoxicating liquors intended for beverage pur- 
poses, whether as sea stores or cargo, and (b) for any domestic ship even 
when without those waters to carry such liquors for such purposes either as 
cargo or sea stores. The President thereupon directed the preparation, 
promulgation and application of new instructions conforming to that con- 
struction of the Act. Being advised of this and that under the new instruc- 
tions the defendants would seize all liquors carried in contravention of the 
Act as so construed and would proceed to subject the plaintiffs and their 
ships to penalties provided in the Act, the plaintiffs brought these suits. 

The hearings in the District Court were on the bills or amended bills, mo- 
tions to dismiss and answers, and there was a decree of dismissal on the merits 
in each suit. 284 Fed. 890; 285 Fed. 79. Direct appeals under Judicial 
Code, § 238, bring the cases here. 

While the construction and application of the National Prohibition Act 
is the ultimate matter in controversy, the Act is so closely related to the 
Eighteenth Amendment, to enforce which it was enacted, that a right under- 
standing of it involves an examination and interpretation of the Amendment. 
The first section of the latter declares, 40 Stat. 1050, 1941: 


Section 1. After one year from the ratification of this article the 
manufacture, sale, or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. 
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These words, if taken in their ordinary sense, are very plain. The articles 
proscribed are intoxicating liquors for beverage purposes. The acts pro- 
hibited in respect of them are manufacture, sale and transportation within 
a designated field, importation into the same, and exportation therefrom. 
And the designated field is the United States and all territory subject to its 
jurisdiction. ‘Fhere is no controversy here as to what constitutes intoxicat- 
ing liquors for beverage purposes; but opposing contentions are made respect- 
ing what is comprehended in the terms “transportation,” ‘‘importation”’ 
and ‘‘territory.”’ 

Some of the contentions ascribe a technical meaning to the words “ trans- 
portation” and “importation”. We think they are to be taken in their 
ordinary sense, for it better comports with the object to be attained. In that 
sense transportation comprehends any real carrying about or from one place 
to another. It is not essential that the carrying be for hire, or by one for 
another; nor that it be incidental to a transfer of the possession or title. If 
one carries in his own conveyance for his own purposes it is transportation 
no less than when a public carrier at the instance of a consignor carries and 
delivers to a consignee for a stipulated charge. See United States v. Simpson, 
252 U. 8. 465. Importation, in a like sense, consists in bringing an article 
into a country from the outside. If there be an actual bringing in it is 
importation regardless of the mode in which it is effected. Entry through a 
custom house is not of the essence of the act. 

Various meanings are sought to be attributed to the term “territory” in 
the phrase “the United States and all territory subject to the jurisdiction 
thereof’. We are of opinion that it means the regional areas—of land and 
adjacent waters—over which the United States claims and exercises domin- 
ion and control as a sovereign power. The immediate context and the pur- 
port of the entire section show that the term is used in a physical and not a 
metaphorical sense,—that it refers to areas or districts having fixity of loca- 
tion and recognized boundaries. See United States v. Bevans, 3 Wheat. 336, 
390. 

It now is settled in the United States and recognized elsewhere that the 
territory subject to its jurisdiction includes the land areas under its dominion 
and control, the ports, harbors, bays and other enclosed arms of the sea along 
its coast and a marginal belt of the sea extending from the coast line outward 
a marine league, or three geographic miles. Church v. Hubbart, 2 Cranch 187, 
234; The Ann, 1 Fed. Cas., p. 926; United States v. Smiley, 27 Fed. Cas., p. 
1132; Manchester v. Massachusetts, 139 U. S. 240, 257-258; Louisiana v. 
Mississippi, 202 U. 8. 1, 52; 1 Kent’s Com., 12th ed., *29; 1 Moore Interna- 
tional Law Digest, § 145; 1 Hyde International Law, §§ 141, 142, 154; Wilson 
International Law, 8th ed., § 54; Westlake International Law, 2d ed., p. 187, 
et seq; Wheaton International Law, 5th Eng. ed. (Phillipson), p. 282; 1 Oppen- 
heim International Law, 3rd ed., §§ 185-189, 252. This, we hold, is the 
territory which the Amendment designates as its field of operation; and the 
designation is not of a part of this territory but of “all” of it. 


i 
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The defendants contend that the Amendment also covers domestic mer- 
chant ships outside the waters of the United States, whether on the high seas 
or in foreign waters. But it does not say so, and what it does say shows, as 
we have indicated, that it is confined to the physical territory of the United 
States. In support of their contention the defendants refer to the statement 
sometimes made that a merchant ship is a part of the territory of the country 
whose flag she flies. But this, as has been aptly observed, is a figure of 
speech, a metaphor. Scharrenberg v. Dollar S. S. Co., 245 U.S. 122, 127; 
In re Ross, 140 U. S. 453, 464; I Moore International Law Digest, § 174; 
Westlake International Law, 2d ed., p. 264; Hall International Law, 7th ed. 
(Higgins), § 76; Manning Law of Nations (Amos), p. 276; Piggott Nation- 
ality, Pt. Il, p. 13. The jurisdiction which it is intended to describe arises 
out of the nationality of the ship, as established by her domicile, registry and 
use of the flag, and partakes more of the characteristics of personal than of 
territorial sovereignty. See The Hamilton, 207 U. 8. 398, 403; American 
Banana Co. v. United Fruit Co., 213 U. S. 347, 355; 1 Oppenheim Interna- 
tional Law, 3rd ed., §§ 123-125, 128. It is chiefly applicable to ships on the 
high seas, where there is no territorial sovereign; and as respects ships in for- 
eign territorial waters it has little application beyond what is affirmatively or 
tacitly permitted by the local sovereign. 2 Moore International Law Digest, 
§§ 204, 205; Twiss Law of Nations, 2d ed., § 166; Woolsey International Law, 
6th ed., § 58; 1 Oppenheim International Law, 3rd ed., §§ 128, 146, 260. 

The defendants further contend that the Amendment covers foreign mer- 
chant ships when within the territorial waters of the United States. Of 
course, if it were true that a ship is a part of the territory of the country 
whose flag she carries, the contention would fail. But, as that is a fiction, 
we think the contention is right. 

A merchant ship of one country voluntarily entering the territorial limits 
of another subjects herself to the jurisdiction of the latter. The jurisdiction 
attaches in virtue of her presence, just as with other objects within those 
limits. During her stay she is entitled to the protection of the laws of that 
place and correlatively is bound to yield obedience to them. Of course, the 
local sovereign may out of considerations of public policy choose to forego 
the exertion of its jurisdiction or to exert the same in only a limited way, but 
this is a matter resting solely in its discretion. The rule, now generally 
recognized, is nowhere better stated than in The Exchange, 7 Cranch. 116, 
136, 144, where Chief Justice Marshall, speaking for this Court, said: 

The jurisdiction of the nation within its own territory is necessarily 
exclusive and absolute. It is susceptible of no limitation not imposed 
by itself. Any restriction upon it, deriving validity from an external 
source, would imply a diminution of its sovereignty to the extent of the 
restriction, and an investment of that sovereignty to the same extent 


in that power which could impose such restriction. 
All exceptions, therefore, to the full and complete power of a nation 
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within its own territories, must be traced up to the consent of the nation 
itself. They can flow from no other legitimate source. 

When private individuals of one nation spread themselves through 
another as business or caprice may direct, mingling indiscriminately 
with the inhabitants of that other, or when merchant vessels enter for 
the purposes of trade, it would be obviously inconvenient and dangerous 
to society, and would subject the laws to continual infraction, and the 
government to degradation, if such individuals or merchants did not 
owe temporary and local allegiance, and were not amenable to the juris- 
diction of the country. Nor can the foreign sovereign have any motive 
for wishing such exemption. His subjects thus passing into foreign 
countries, are not employed by him, nor are they engaged in national 
pursuits. Consequently there are powerful motives for not exempting 
persons of this description from the jurisdiction of the country in which 
they are found, and no one motive for requiring it. The implied license, 
therefore, under which they enter can never be construed to grant such 
exemption. 


That view has been reaffirmed and applied by this court on several occa- 
sions. United States v. Diekelman, 92 U.S. 520, 525, 526; Wildenhus’ Case, 
120 U.S. 1, 11; Nishimura Ekiu v. United States, 142 U. 8. 651, 659; Knott v. 
Botany Mills, 179 U. S. 69, 74; Patterson v. Bark Eudora, 190 U.S. 169, 
176, 178; Strathearn S. S. Co. v. Dillon, 252 U. 8. 348, 355-356. And see 
Butifield v. Stranahan, 192 U. 8. 470, 492-493; Oceanic Steam Navigation Co. 
vy. Stranahan, 214 U. 8. 320, 324; Brolan v. United States, 236 U. 5. 216, 218. 
In the Patterson case the court added: 

Indeed, the implied consent to permit them (foreign merchant ships) 
to enter our harbors may be withdrawn, and if this implied consent may 


be wholly withdrawn it may be extended upon such terms and conditions 
as the government sees fit to impose. 


In principle, therefore, it is settled that the Amendment could be made to 
cover both domestic and foreign merchant ships when within the territorial 
waters of the United States. And we think it has been made to cover both 
when within those limits. It contains no exception of ships of either class 
and the terms in which it is couched indicate that none is intended. Such an 
exception would tend to embarrass its enforcement and to defeat the attain- 
ment of its obvious purpose, and therefore cannot reasonably be regarded as 
implied. 

In itself the Amendment does not prescribe any penalties, forfeitures or 
mode of enforcement, but by its second section ? leaves these to legislative 
action. 

With this understanding of the Amendment, we turn to the National 
Prohibition Act, c. 83, 41 Stat. 305, which was enacted to enforce it. The 
Act is a long one and most of its provisions have no real bearing here. Its 


* The second section says: “The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation.” For its construction, see United 
States v. Lanza (December 11, 1922). 
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scope and pervading purpose are fairly reflected by the following excerpts 


from Title II: 

Sec. 3. No person ® shall on or after the date when the eighteenth 
amendment to the Constitution of the United States goes into effect, 
manufacture, sell, barter, transport, import, export, deliver, furnish or 
possess any intoxicating liquor except as authorized in this Act, and all 
the provisions of this Act shall be liberally construed to the end that the 
use of intoxicating liquor as a beverage may be prevented. , 

Sec. 21. Any room, house, building, boat, vehicle, structure, or 
place where intoxicating liquor is manufactured, sold, kept, or bar- 
tered in violation of this title, and all intoxicating liquor and property 
kept and used in maintaining the same, is hereby declared to be a com- 


mon nuisance. 
Sec. 23. That any person who shall, with intent to effect a sale of 


liquor, by himself, his employee, servant, or agent, for himself or any 

person, company or corporation, ‘keep or carry around on his person, or 

in a vehicle, or other conveyance whatever, . . . any liquor 
in violation of this title is guilty of a nuisance. 

Sec. 26. When the commissioner, his assistants, inspectors, ‘or any 
officer of the law shall discover any person in the act of transporting 
in violation of the law, intoxicating liquors in any wagon, buggy, auto- 
mobile, water or air craft, or other vehicle, it shall be his duty to seize 
any and all intoxicating liquors found therein being transported con- 


trary tolaw. .. . 


Other provisions show that various penalties and forfeitures are prescribed 
for violations of the Act; and that the only instance in which the possession 
of intoxicating liquor for beverage purposes is recognized as lawful is where 
the liquor was obtained before the Act went in effect and is kept in the 
owner’s dwelling for use therein by him, his family, and his bona fide guests. 

As originally enacted the Act did not in terms define its territorial field, 
but a supplemental provision ‘ afterwards enacted declares that it “shall 
apply not only to the United States but to all territory subject to its juris- 
diction,’ which means that its field coincides with that of the Eighteenth 
Amendment. There is in the Act no provision making it applicable to do- 
mestic merchant ships when outside the waters of the United States, nor any 
provision making it inapplicable to merchant ships, either domestic or for- 
eign, when within those waters, save in the Panama Canal. There is 4 
special provision dealing with the Canal Zone® which excepts “liquor in 

’ The Act contains a provision (§ 1 of Title II) showing that it uses the word “persons” 
as including “associations, copartnerships and corporations’’ when the context does not 


indicate otherwise. 
999 


‘Section 3, Act November 23, 1921, c. 134, 42 Stat. 222. 

5 The pertinent portion of section 20 of Title ITI, relating to the Canal Zone, is as follows: 

“Sec. 20. That it shall be unlawful to import orintroduce into the Canal Zone, or tomanu- 
facture, sell, give away, dispose of, transport, or have in one’s possession or under one’s con- 
trol within the Canal Zone, any alcoholic, fermented, brewed, distilled, vinous, malt, oF 
spirituous liquors, except for sacramental, scientific, pharmaceutical, industrial, or medicinal 
purposes, under regulations to be made by the President, and any such liquors within the 
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transit through the Panama Canal or on the Panama Railroad.” The ex- 
ception does not discriminate between domestic and foreign ships, but ap- 
plies to all liquor in transit through the canal, whether on domestic or foreign 
ships. Apart from this exception, the provision relating to the Canal Zone 
is broad and drastic like the others. 

Much has been said at the bar and in the briefs about the Canal Zone ex- 
ception, and various deductions are sought to be drawn from it respecting the 
applicability of the Act elsewhere. Of course the exception shows that 
Congress, for reasons appealing to its judgment, has refrained from attaching 
any penalty or forfeiture to the transportation of liquor while “in transit 
through the Panama Canal or on the Panama Railroad.” Beyond this it 
has no bearing here, save as it serves to show that where in other provisions 
no exception is made in respect of merchant ships, either domestic or foreign, 
within the waters of the United States, none is intended. 

Examining the Act as a whole, we think it shows very plainly, first, that it 
is intended to be operative throughout the territorial limits of the United 
States, with the single exception stated in the Canal Zone provision; sec- 
ondly, that it is not intended to apply to domestic vessels when outside the 
territorial waters of the United States, and, thirdly, that it is intended to 
apply to all merchant vessels, whether foreign or domestic, when within 
those waters, save as the Panama Canal Zone exception provides otherwise. 

In so saying we do not mean to imply that Congress is without power to 
regulate the conduct of domestic merchant ships when on the high seas, or to 
exert such control over them when in foreign waters as may be affirmatively 
or tacitly permitted by the territorial sovereign; for it long has been settled 
that Congress does have such power over them. Lord v. Steamship Co., 
102 U. 8. 541; The Abby Dodge, 223 U.S. 166, 176. But we do mean that the 
National Prohibition Act discloses that it is intended only to enforce the 
Eighteenth Amendment and limits its field of operation, like that of the 
Amendment, to the territorial limits of the United States. 

The plaintiffs invite attention to data showing the antiquity of the practice 
of carrying intoxicating liquors for beverage purposes as part of a ship’s sea 
stores, the wide extent of the practice and its recognition in a congressional 
enactment, and argue therefrom that neither the Amendment nor the Act can 
have been intended to disturb that practice. But in this they fail to recog- 
nize that the avowed and obvious purpose of both the Amendment and the 
Act was to put an end to prior practices respecting such liquors, even though 
the practices had the sanction of antiquity, generality and statutory recog- 
nition. Like data could be produced and like arguments advanced by many 
whose business, recognized as lawful theretofore, was shut down or curtailed 
by the change in national policy. In principle the plaintiffs’ situation is not 


Canal Zone in violation hereof shall be forfeited to the United States and seized: Provided, 
That this section shall not apply to liquor in transit through the Panama Canal or on the 
Panama Railroad.” 
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different from that of the innkeeper whose accustomed privilege of selling 
liquor to his guests is taken away, or that of the dining-car proprietor who is 
prevented from serving liquor to those who use the cars which he operates to 
and fro across our northern and southern boundaries. 

It should be added that after the adoption of the Amendment and the 
enactment of the National Prohibition Act Congress distinctly withdrew the 
prior statutory recognition of liquors as legitimate sea stores. The recogni- 
tion was embodied in section 2775 of the Revised Statutes, which was among 
the provisions dealing with customs administration, and when, by the Act of 
September 21, 1922, those provisions were revised, that section was expressly 
repealed along with other provisions recognizing liquors as legitimate cargo. 
Ch. 356, Title IV and § 642, 42 Stat. 858, 948, 989. Of course, as was ob- 
served by the District Court, the prior recognition, although representing the 
national policy at the time, was not in the nature of a promise for the future. 

It therefore is of no importance that the liquors in the plaintiffs’ ships are 
carried only as sea stores. Being sea stores does not make them liquors any 
the less; nor does it change the incidents of their use as beverages. But it is 
of importance that they are carried through the territorial waters of the 
United States and brought into its ports and harbors. This is prohibited 
transportation and importation in the sense of the Amendment and the Act. 
The recent cases of Grogan v. Walker & Sons and Anchor Line vy. Aldridge, 
259 U. 8. 80, are practically conclusive on the point. The question in one 
was whether carrying liquor intended as a beverage through the United 
States from Canada to Mexico was prohibited transportation under the 
Amendment and the Act, the liquor being carried in bond by rail, and that in 
the other was whether the transshipment of such liquor from one British 
ship to another in the harbor of New York was similarly prohibited, the 
liquor being in transit from Scotland to Bermuda. The cases were consid- 
ered together and an affirmative answer was given in each, the court saying 
in the opinion, p. 89: 

The Eighteenth Amendment meant a great revolution in the policy 
of this country, and presumably and obviously meant to upset a good 
many things on as well as off the statute book. It did not confine itself 
in any meticulous way to the use of intoxicants in this country. It 
forbade export for beverage purposes elsewhere. True this discouraged 
production here, but that was forbidden already, and the provision ap- 
plied to liquors already lawfully made. See Hamilton v. Kentucky 
Distilleries & Warehouse Co., 251 U.S. 146,151, n.1. It is obvious that 
those whose wishes and opinions were embodied in the Amendment 
meant to stop the whole business. They did not want intoxicating 
liquor in the United States and reasonably may have thought that if 
they let it in some of it was likely to stay. When, therefore, the Amend- 
ment forbids not only importation into and exportation from the United 
States but transportation within it, the natural meaning of the words 
expresses an altogether probable intent. The Prohibition Act only 
fortifies in this respect the interpretation of the Amendment itself. The 
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manufacture, possession, sale and transportation of spirits and wine for 
other than beverage purposes are provided for in the act, but there is no 
provision for transshipment or carriage across the country from without. 
When Congress was ready to permit such a transit for special reasons, in 
the Canal Zone, it permitted it in express words. Title III, § 20, 41 
Stat. 322. 

Our conclusion is that in the first ten cases—those involving foreign ships 
—the decrees of dismissal were right and should be affirmed, and in the re- 
maining two—those involving domestic ships—the decrees of dismissal were 
erroneous and should be reversed with directions to enter decrees refusing any 
relief as respects the operations of the ships within the territorial waters of 
the United States and awarding the relief sought as respects operations out- 
side those waters. 

Decrees in Nos. 659, 660, 661, 662, 666, 667, 
668, 669, 670 and 678, Affirmed. 
Decrees in Nos. 693 and 694, Reversed. 


Mr. Justice McRryno ps, dissents. 


Mr. Justice SUTHERLAND, dissenting. 

I agree with the judgment of the Court in so far as it affects domestic 
ships, but I am unable to accept the view that the Eighteenth Amendment 
applies to foreign ships coming into our ports under the circumstances here 
disclosed. 

It would serve no useful purpose to give my reasons at any length for this 
conclusion. I therefore state them very generally and briefly. 

The general rule of international law is that a foreign ship is so far identified 
with the country to which it belongs that its internal affairs, whose effect 
is confined to the ship, ordinarily are not subjected to interference at the 
hands of another state in whose ports it is temporarily present, 2 Moore, Int. 
Law Dig., p. 292; United States v. Rodgers, 150 U. 8. 249, 260; Wildenhus’s 
Case, 120 U. 8. 1, 12; and, as said by Chief Justice Marshall, in Murray v. 
Schooner Charming Betsy, 2 Cranch 64, 118: 


an act of Congress ought never to be construed to violate the 
law of nations if any other possible construction remains. . . . 


That the Government has full power under the Volstead Act to prevent the 
landing or transhipment of any such liquors or their use in our ports is not 
doubted, and, therefore, it may provide for such assurances and safeguards 
as it may deem necessary to those ends. Nor do I doubt the power of 
Congress to do all that the court now holds has been done by that Act, but 
such power exists not under the Eighteenth Amendment, to whose provisions 
the Act is confined, but by virtue of other provisions of the Constitution, 
which Congress here has not attempted to exercise. With great deference 
to the contrary conclusion of the court, due regard for the principles of inter- 
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national comity, which exist between friendly nations, in my opinion, forbids 
the construction of the Eighteenth Amendment and of the Act which the 
present decision advances. Moreover, the Eighteenth Amendment, it must 
not be forgotten, confers concurrent power of enforcement upon the several 
States, and it follows that if the General Government possesses the power 
here claimed for it under that Amendment, the several States within their 
respective boundaries, possess the same power. It does not seem possible 
to me that Congress, in submitting the Amendment or the several States in 
adopting it, could have intended to vest in the various seaboard States a 
power so intimately connected with our foreign relations and whose exercise 
might result in international confusion and embarrassment. 

In adopting the Eighteenth Amendment and in enacting the Volstead Act 
the question of their application to foreign vessels in the circumstances now 
presented does not appear to have been in mind. If, upon consideration, 
Congress shall conclude that when such vessels, in good faith carrying liquor 
among their sea stores, come temporarily into our ports their officers should, 
ipso facto, become liable to drastic punishment and the ships themselves 
subject to forfeiture, it will be a simple matter for that body to say so in plain 
terms. But interference with the purely internal affairs of a foreign ship is 
of so delicate a nature, so full of possibilities of international misunderstand- 
ings and so likely to invite retaliation that an affirmative conclusion in 
respect thereof should rest upon nothing less than the clearly expressed in- 
tention of Congress to that effect, and this I am unable to find in the legisla- 


tion here under review. 


UNITED STATES V. BHAGAT SINGH THIND 
Supreme Court of the United States 
Decided February 19, 1923 


This cause is here upon a certificate from the Circuit Court of Appeals, re- 
questing the instruction of this Court in respect of the following questions: 
1. Is a high caste Hindu of full Indian blood, born at Amritsar, Pun- 

jab, India, a white person within the meaning of section 2169, Revised 


Statutes? 
2. Does the act of February 5, 1917, (39 Stat. L. 875, section 3) dis- 


qualify from naturalization as citizens those Hindus, now barred by that 
act, who had lawfully entered the United States prior to the passage of 


said act? 
The appellee was granted a certificate of citizenship by the District Court 
of the United States for the District of Oregon, over the objection of the 
naturalization examiner for the United States. A bill in equity was then 


filed by the United States, seeking a cancellation of the certificate on the 
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ground that the appellee was not a white person and therefore not lawfully 
entitled to naturalization. The District Court, on motion, dismissed the 
bill (268 Fed. 683) and an appeal was taken to the Circuit Court of Appeals. 
No question is made in respect of the individual qualifications of the appellee. 
The sole question is whether he falls within the class designated by Congress 
as eligible. 

Section 2169 Revised Statutes provides that the provisions of the Natural- 
ization Act “shall apply to aliens being free white persons and to aliens of 
African nativity and to persons of African descent.”’ 

If the applicant is a white person within the meaning of this section he is 
entitled to naturalization; otherwise not. In United States v. Ozawa, 260 U. 
8. 178, decided November 13, 1922, we had occasion to consider the applica- 
tion of these words to the case ef a cultivated Japanese and were constrained 
to hold that he was not within their meaning. As there pointed out, the 
provision is not that any particular class of persons shall be excluded, but it 
is, in effect, that only white persons shall be included within the privilege 
of the statute. ‘‘The intention was to confer the privilege of citizenship 
upon that class of persons whom the fathers knew as white, and to deny it to 
all who could not be so classified. It is not enough to say that the framers 
did not have in mind the brown or yellow races of Asia. It is necessary to go 
farther and be able to say that had these particular races been suggested the 
language of the Act would have been so varied as to include them within its 
privileges,” citing Dartmouth College v. Woodward, 4 Wheat. 518, 644. Fol- 
lowing a long line of decisions of the lower Federal courts, we held that the 
words imported a racial and not an individual test and were meant to indicate 
only persons of what is popularly known as the Caucasian race. But, as 
there pointed out, the conclusion that the phrase “white persons” and the 
word “Caucasian”’ are synonymous does not end the matter. It enabled us 
to dispose of the problem as it was there presented, since the applicant for 
citizenship clearly fell outside the zone of debatable ground on the negative 
side; but the decision still left the question to be dealt with, in doubtful and 
different cases, by the “ process of judicial inclusion and exclusion.”” Mere 
ability on the part of an applicant for naturalization to establish a line of 
descent from a Caucasian ancestor will not ipso facto and necessarily con- 
clude the inquiry. ‘‘Caucasian”’ is a conventional word of much flexibility, 
as a study of the literature dealing with racial questions will disclose, and 
while it and the words ‘‘white persons” are treated as synonymous for the 
purposes of that case, they are not of identical meaning——idem per idem. 

In the endeavor to ascertain the meaning of the statute we must not fail 
to keep in mind that it does not employ the word “Caucasian” but the 
words ‘‘white persons”, and these are words of common speech and not of 
scientific origin. The word “Caucasian” not only was not employed in the 
law but was probably wholly unfamiliar to the original framers of the statute 
in 1790. When we employ it we do so as an aid to the ascertainment of the 
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legislative intent and not as an invariable substitute for the statutory words. 
Indeed, as used in the science of ethnology, the connotation of the word is by 
no means clear and the use of it in its scientific sense as an equivalent for the 
words of the statute, other considerations aside, would simply mean the 
substitution of one perplexity for another. But in this country, during the 
last half century especially, the word by common usage has acquired a popu- 
lar meaning, not clearly defined to be sure, but sufficiently so to enable us to 
say that its popular as distinguished from its scientific application is of 
appreciably narrower scope. It is in the popular sense of the word, therefore, 
that we employ it as an aid to the construction of the statute, for it would be 
obviously illogical to convert words of common speech used in a statute into 
words of scientific terminology when neither the latter nor the science for 
whose purposes they were coined was within the contemplation of the framers 
of the statute or of the people for whom it was framed. The words of the 
statute are to be interpreted in accordance with the understanding of the 
common man from whose vocabulary they were taken. See Maillard v. 
Lawrence, 16 How. 251, 261. 

They imply, as we have said, a racial test; but the term “‘race’”’ is one 
which, for the practical purposes of the statute, must be applied to a group 
of living persons now possessing in common the requisite characteristics, 
not to groups of persons who are supposed to be or really are descended from 
some remote, common ancestor, but who, whether they both resemble him to 
a greater or less extent, have, at any rate, ceased altogether to resemble one 
another. It may be true that the blond Scandinavian and the brown Hindu 
have a common ancestor in the dim reaches of antiquity, but the average 
man knows perfectly well that there are unmistakable and profound differ- 
ences between them today; and it is not impossible, if that common ancestor 
could be materialized in the flesh, we should discover that he was himself 
sufficiently differentiated from both of his descendants to preclude his racial 
classification with either. The question for determination is not, therefore, 
whether by the speculative processes of ethnological reasoning we may pre- 
sent a probability to the scientific mind that they have the same origin, but 
whether we can satisfy the common understanding that they are now the 
same or sufficiently the same to justify the interpreters of a statute—written 
in the words of common speech, for common understanding, by unscientific 
men—in classifying them together in the statutory category as white per- 
sons. In 1790 the Adamite theory of creation—which gave a common an- 
cestor to all mankind—was generally accepted, and it is not at all probable 
that it was intended by the legislators of that day to submit the question of 
the application of the words ‘‘white persons” to the mere test of an indefi- 
nitely remote common ancestry, without regard to the extent of the subse- 
quent divergence of the various branches from such common ancestry 0° 
from one another. 

The eligibility of this applicant for citizenship is based on the sole fact that 
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he is of high caste Hindu stock, born in Punjab, one of the extreme north- 
western districts of India, and classified by certain scientific authorities as of 
the Caucasian or Aryanrace. The Aryan theory as a racial basis seems to be 
discredited by most, if not all, modern writers on the subject of Ethnology. 
A review of their contentions would serve no useful purpose. It is enough to 
refer to the works of Deniker (Races of Man, 317), Keane (Man: Past and 
Present, 445-6), Huxley (Man’s Place in Nature, 278) and to the Dictionary 
of Races, Senate Document 662, 61st Congress, 3d Sess., 1910-1911, p. 17. 

The term “Aryan” has to do with linguistic and not at all with physical 
characteristics, and it would seem reasonably clear that mere resemblance in 
language, indicating a common linguistic root buried in remotely ancient 
soil, is altogether inadequate to prove common racial origin. There is, and 
can be, no assurance that the so-called Aryan language was not spoken by a 
variety of races living in proximity to one another. Our own history has 
witnessed the adoption of the English tongue by millions of Negroes, whose 
descendants can never be classified racially with the descendants of white 
persons notwithstanding both may speak a common root language. 

The word ‘‘Caucasian”’ is in scarcely better repute.' It is at best a con- 
ventional term, with an altogether fortuitous origin,? which, under scientific 
manipulation, has come to include far more than the unscientific mind sus- 
pects. According to Keane, for example, (The World’s Peoples, 24, 28, 307, 
et seq.) it includes not only the Hindu but some of the Polynesians,’ (that is 
the Maori, Tahitians, Samoans, Hawaiians and others), the Hamites of 
Africa, upon the ground of the Caucasic cast of their features, though in color 
they range from brown to black. We venture to think that the average 
well informed white American would learn with some degree of astonishment 
that the race to which he belongs is made up of such heterogeneous elements.‘ 


! Dictionary of Races, supra, p. 31. 

? Encyclopaedia Britannica (11th ed.), p. 113: “The ill-chosen name of Caucasian, in- 
vented by Blumenbach in allusion to a South Caucasian skull of specially typical proportions, 
and applied by him to the so-called white races, is still current; it brings into one race peoples 
such as the Arabs and Swedes, although these are scarcely less different than the Americans 
and Malays, who are set down as two distinct races. Again, two of the best marked varieties 
of mankind are the Australians and the Bushmen, neither of whom, however, seems to have a 
natural place in Blumenbach’s series.”’ 

* The United States Bureau of Immigration classifies all Pacific Islanders as belonging to 
the ‘‘Mongolic grand division.” Dictionary of Races, supra, p. 102. 

‘ Keane himself says that the Caucasic division of the human family is “in point of fact the 
most debatable field in the whole range of anthropological studies.” Man: Past and Present, 
p. 444, 

And again: “Hence it seems to require a strong mental effort to sweep into a single cate- 
gory, however elastic, so many different peoples—Europeans, North Africans, West Asiatics, 
Iranians and others all the way to the Indo-Gangetic plains and uplands, whose complexion 
presents every shade of color, except yellow, from white to the deepest brown or even black. 

“But they are grouped together in a single division, because their essential properties are 
one, . . . their substantial uniformity speaks to the eye that sees below the surface 
we recognize a common racial stamp in the facial expression, the structure of the 
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The various authorities are in irreconcilable disagreement as to what con- 
stitutes a proper racial division. For instance, Blumenbach has five races; 
Keane following Linnaeus, four; Deniker, twenty-nine. The explanation 
probably is that “the innumerable varieties of mankind run into one another 
by insensible degrees,” ® and to arrange them in sharply bounded divisions 
is an undertaking of such uncertainty that common agreement is practically 
impossible. 

It may be, therefore, that a given group cannot be properly assigned to any 
of the enumerated grand racial divisions. The type may have been so 
changed by intermixture of blood as to justify an intermediate classification. 
Something very like this has actually taken place in India. Thus, in Hin- 
dustan and Berar there was such an intermixture of the “‘ Aryan” invader 
with the dark-skinned Dravidian.’ 

In the Punjab and Rajputana, while the invaders seem to have met with 
more success in the effort to preserve their racial purity,’ intermarriages did 
occur producing an intermingling of the two and destroying to a greater or 
less degree the purity of the “Aryan” blood. The rules of caste, while 
calculated to prevent this intermixture, seem not to have been entirely suc- 
cessful.® 

It does not seem necessary to pursue the matter of scientific classification 
further. Weare uuable to agree with the District Court, or with other lower 
Federal courts, in the conclusion that a native Hindu is eligible for naturaliza- 
tion under Section 2169. The words of familiar speech, which were used by 
the original framers of the law, were intended to include only the type of man 
whom they knew as white. The immigration of that day was almost ex- 
clusively from the British Isles and Northwestern Europe, whence they and 
their forebears had come. When they extended the privilege of American 
citizenship to ‘‘any alien being a free white person’’ it was these immigrants 


hair, partly also the bodily proportions, in all of which points they agree more with each 
other than with the other main divisions. Even in the case of certain black or very dark 
races, such as the Bejas, Somali, and a few other Eastern Hamites, we are reminded in- 
stinctively more of Europeans or Berbers than of negroes, thanks to their more regular 
features and brighter expression.” IJd., 448. 

5 Dictionary of Races, supra, p. 6. See, generally, 2 Encyclopedia Britannica, (11th ed.), 
p. 113. 

6 Encyclopedia Britannica, 11th ed., p. 113. 

7 Encyclopedia Britannica, (11th ed.), p. 502. 


8 Jd, 
* Encyclopedia Britannica, p. 503: ‘‘In spite, however, of the artificial restrictions placed 


on the intermarrying of the castes, the mingling of the two races seems to have proceeded ata 
tolerably rapid rate. Indeed, the paucity of women of the Aryan stock would probably 


render these mixed unions almost a necessity from the very outset; and the vaunted purity 
of blood which the caste rules were calculated to perpetuate can scarcely have remained of 
more than a relative degree even in the case of the Brahman caste.” 

And see the observations of Keane (Man: Past and Present, p. 561) as to the doubtful 


origin and effect of caste. 
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—bone of their bone and flesh of their flesh—and their kind whom they must 
have had affirmatively in mind. The succeeding years brought immigrants 
from Eastern, Southern and Middle Europe, among them the Slavs and the 
dark eyed, swarthy people of Alpine and Mediterranean stock, and these 
were received as unquestionably akin to those already here and readily 
amalgamated with them. It was the descendants of these, and other im- 
migrants of like origin, who constituted the white population of the country 
when Section 2169, re-enacting the naturalization test of 1790, was adopted; 
and, there is no reason to doubt, with like intent and meaning. 

What, if any, people of primarily Asiatic stock come within the words of 
the section we do not deem it necessary now to decide. There is much in the 
origin and historic development of the statute to suggest that no Asiatic 
whatever was included. The debates in Congress, during the consideration 
of the subject in 1870 and 1875, are persuasively of this character. In 1873, 
for example, the words ‘‘free white persons’’ were unintentionally omitted 
from the compilation of the Revised Statutes. This omission was supplied 
in 1875 by the Act to correct errors and supply omissions. 18 Stat., c. 80, 
p. 318. When this Act was under consideration by Congress efforts were 
made to strike out the words quoted, and it was insisted upon the one hand 
and conceded upon the other, that the effect of their retention was to exclude 
Asiaties generally from citizenship. While what was said upon that occa- 
sion, to be sure, furnishes no basis for judicial construction of the statute, it is, 
nevertheless, an important historic incident, which may not be altogether 
ignored in the search for the true meaning of words which are themselves 
historic. That question, however, may well be left for final determination 
until the details have been more completely disclosed by the consideration 
of particular cases, as they from time to time arise. The words of the stat- 
ute, it must be conceded, do not readily yield to exact interpretation, and it is 
probably better to leave them as they are than to risk undue extension or 
undue limitation of their meaning by any general paraphrase at this time. 

What we now hold is that the words ‘‘free white persons” are words of 
common speech, to be interpreted in accordance with the understanding of 
the common man, synonymous with the word ‘‘Caucasian’’ only as that 
word is popularly understood. Asso understood and used, whatever may be 
the speculations of the ethnologist, it does not include the body of people to 
whom the appellee belongs. It is a matter of familiar observation and 
knowledge that the physical group characteristics of the Hindus render them 
readily distinguishable from the various groups of persons in this country 
commonly recognized as white. The children of English, French, German, 
Italian, Scandinavian, and other European parentage, quickly merge into 
the mass of our population and lose the distinctive hallmarks of their Eu- 
ropean origin. On the other hand, it cannot be doubted that the children 
born in this country of Hindu parents would retain indefinitely the clear 
evidence of their ancestry. It is very far from our thought to suggest the 
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slightest question of racial superiority or inferiority. What we suggest is 
merely racial difference, and it is of such character and extent that the great 
body of our people instinctively recognize it and reject the thought of as- 
similation. 

It is not without significance in this connection that Congress, by the Act 
of February 5, 1917, 39 Stat. 874, c. 29, sec. 3, has now excluded from admis- 
sion into this country all natives of Asia within designated limits of latitude 
and longitude, including the whole of India. This not only constitutes con- 
clusive evidence of the congressional attitude of opposition to Asiatic 
immigration generally, but is persuasive of a similar attitude toward Asiatic 
naturalization as well, since it is not likely that Congress would be willing 
to accept as citizens a class of persons whom it rejects as immigrants. 

It follows that a negative answer must be given to the first question, which 
disposes of the case and renders an answer to the second question unneces- 
sary, and it will be so certified. 

Answer to question No. 1, No. 


VANDERBILT ET AL. V. TRAVELERS INSURANCE COMPANY ! 
Supreme Court of New York 
Trial Term, June, 1920 


[Judgment affirmed by the Appellate Division of the Supreme Court of New 
York, May, 19222; judgment affirmed by Court of Appeals of New 
York, January 30, 1923*.] 

McAvoy, J.—The defendant by its policy of insurance issued in August of 
1903 undertook the liability to pay the principal sum mentioned therein for 
loss of life of the insured. The insured, Alfred G. Vanderbilt, on the 7th of 
May, 1915, while the policy of insurance was in full force and effect, was trav- 
eling as a passenger and was on board the British steamer Lusitania, then 
bound from New York to Liverpool, Eng. This vessel was sunk at a point off 
the coast of Ireland, and when she was so sunk and as a result thereof Alfred 
G. Vanderbilt lost his life by drowning. The Lusitania was sunk in accord- 
ance with instructions of the Imperial German Government by torpedoes fired 
from a submarine vessel which belonged to and was commanded by a com- 
missioned officer of said Imperial German Government, and the officers and 
crew thereof were a part of the naval forces of the Imperial German Govern- 
ment. A state of war existed and was then being waged between the United 
Kingdom of Great Britain and Ireland and the Imperial German Govern- 
ment. The Lusitania was subject to call in the war service by the United 
Kingdom of Great Britain and Ireland as an auxiliary cruiser, but at the time 


1112 N. Y. Misc. Reports 248. 
2 Law Reports, N. Y., 202 App. Div. 738 (no opinion). 
235 N. Y. (memoranda opinions) 12. 
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of the sinking she had not been so called and was engaged as a passenger and 
freight carrying merchantman, and was unarmed and carried neutrals and 
non-combatants, together with various sorts of infantry equipment, fittings 
and the like. The attack upon her by the German submarine vessel was 
made without any notice or warning of an intention to sink or attack her, and 
no opportunity was given to those on board to leave her, and no provision 
for safeguarding the lives of those upon her was made. The policy contains 
a clause which, omitting the non-pertinent part, reads in paragraph 4 of its 
provisos: ‘‘Nor shall this insurance cover . . . death .. . re- 
sulting, directly or indirectly, wholly or partly, from . . . war or riot.” 
It is the plaintiffs’ contention that since the transaction violated the common 
usages and acceptances of principles of enlightened nations, termed the laws 
of war, the death of the insured may not be ascribed to the excepted condition 
of the policy. Opposed to this the defendant asserts that however execrable 
may be the act of the belligerent it is none the less, with respect to private 
persons, a result of war after a formal declaration thereof and comes within 
the conditions which would excuse performance under the policy of payment 
of the sum for which the decedent was insured. These opposing contentions 
involve a ruling which will define the sense in which the word “war” was 
applied by the company in the terms of its policy and received by the insured 
at the time of its execution and acceptance. The common understanding of 
the meaning of ‘‘ war’’, as related to its likelihood to be the cause of death, 
and the interpretations given to the usage of such a term in the current of 
juridical history would be controlling. In the broad sense the death of the 
insured on board the Lusitania must be conceded to be a result of war, be- 
cause it came about in a contest conducted by armed public forces and during 
a state of affairs during the continuance of which the parties to the war were 
exercising force each against the other. Doubtless hostilities existing be- 
tween the two nations may be confined in their nature and extent, be limited 
as to places, persons and things, but in the exercise of force by bodies politic 
against each other for the purpose of coercion, whether the contest is carried 
on by force or by deceit or by means covered by rules of conduct which 
reason deduces as consonant to justice which ought to regulate the political 
intercourse of nations both in peace and war, these limitations designed to 
protect non-combatants, neutrals and others wholly disassociated from the 
armed conflict itself have been repeatedly offended against and flouted even 
in civilized times by Christian sovereignties. It would appear that adher- 
ence is given the doctrine maintained by Bynkershoek in these instances; 
that everything done against the enemy is lawful; that he may be destroyed 
though unarmed and defenseless; that fraud or even poison may be employed 
against him; that the most unlimited right is acquired to his person and 
property, and that war admits of no limitations or restraint which any nation 
is bound to respect in its dealings with the other. In the narrower sense 
war may be regarded as controlled within absolute law which can be ascer- 
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tained, applied and enforced by a body of rules properly applicable as occa- 
sion arises, and that civilized nations have consented that this body of law 
should form the rules of their conduct in their relations with each other. 
This was the view of Gentilis, whose definition is bellum est publicorum ar- 
morum justa contentio, and the view of Phillimore (Vol. 3, page 82), who says: 
‘War is not to be considered as an indulgence of blind passions, but as an act 
of deliberate reason. . . . Itis regulated by a code as precise and as well 
understood as that which governs the intercourse of states in their pacific 
relations to each other. As war is the conflict of societies, that is, of cor- 
porate bodies, recognized and governed by law in all their actions, war must 
be and is carried on with reference to rules and principles of law governing 
that particular mode of social action.’”’ These views, however, of the modern 
jurists which have caused to be introduced into modern warfare many be- 
nign influences, ‘“‘which shed a few faint rays upon the gloom of war barely 
sufficient to disclose its horrors,’’ owe their existence altogether to mutual 
concessions and constitute merely voluntary relinquishments of the rights of 
war. The Rapid, 8 Cranch, (U.8.) 155. Our national Supreme Court early 
concluded that ‘‘every contention by force between two nations in external 
matters under authority of their respective governments is not only war, but 
public war; . . . one whole nation is at war with another whole nation, 
and all the members of the nation declaring war are authorized to commit 
hostilities against all the members of the other in every place and under 
every circumstance” (Bas v. Ting, 4 Dallas, 37). And in Montoya v. United 
States, 180 U. 8. 261, the horrors and cruelties accompanying the depreda- 
tions of Indian tribes through military force were held to constitute a state 
of war. The court there stated that the acts of a collection of marauders 
might be treated on the one hand as the performances of ‘‘a ‘band’ whose 
depredations . . . are part of a hostile demonstration against the 
government or settlers in general, or are for the purpose of individual plun- 
der. If their hostile acts are directed against the government or against all 
settlers with whom they come in contact, it is evidence of an act of war.” 
It would seem to follow, therefore, that the argument for a holding that this 
act was not one of war cannot be admitted. The theory that modern usage 
and custom with its more humane and wise policy ‘constitutes a rule which 
acts directly upon the thing itself by its own force and not through the 
sovereign power is not allowed.”’ Usage and custom prescribing the re- 
straints imposed for the protection of non-combatants and third persons 
generally is merely “‘a guide which the sovereign follows or abandons at his 
will. The rule, like other precepts of morality, of humanity, and even of 
wisdom, is addressed to the judgment of the sovereign, and although it can- 
not be disregarded by him without obloquy, yet it may be disregarded”. 
Brown v. United States, opinion by Chief Justice Marshall, 8 Cranch, 109. 
The concessions of the parties that the Lusitania was sunk in accordance 
with instructions of a sovereign government by the act of a vessel com- 
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manded by a commissioned officer of that sovereign government, being 
then operated by that said officer and its crew, all of whom were part of the 
naval forces of the said sovereign government, and that war was then being 
waged by and between Great Britain, the sovereign controlling the Lusitania, 
and Germany, the sovereign controlling the submarine vessel, control the 
conclusion which must be reached that the casualty resulted from war and 
that the consequences of the casualty come within the excepted portions of 
the policy. 


Judgment accordingly. 


BOOK REVIEWS AND NOTES * 


Woodrow Wilson and World Settlement. By Ray Stannard Baker. New 
York: Doubleday, Page and Company, 1922. 3 vols. pp. xxxv—432, 
xii-561, xv—508, ill. index. Vols. 1 and 2,$10.00; vol. 3 (documents), $10.00. 


This account of the Peace Conference was written in response to the 
attacks on President Wilson’s activities at Paris, and in the course of the 
narrative the author takes occasion to answer some of the criticisms, espe- 
cially those contained in Mr. Lansing’s The Peace Negotiations. It seems 
that President Wilson was urged to prepare such an account himself, but 
was too ill to do so, and Mr. Ray Stannard Baker was invited by the Presi- 
dent to undertake the task. Probably no person could present the Presi- 
dent’s side of the case better than Mr. Baker has done in these three volumes, 
the first two of which are composed of narrative and comments and the 
latter containing the texts of selected supporting documents. The author 
had special opportunities to qualify for the work. He was in charge of the 
press bureau of the American Commission at Paris and his duties brought 
him into daily contact with the American Commissioners. During the later 
months of the conference he saw President Wilson each evening and went 
over all the happenings of the day with him. He crossed the ocean three 
times on the George Washington with the President and was one of a com- 
mittee that directed the publicity of the Supreme Economic Council. 

Mr. Baker had access to original materials for the preparation of the 
work. Their source is thus described by the author in his introduction: 

President Wilson kept on his desk at Paris during the Peace Conference 
a large steel document box with a spring lock. I have seen him at the close 
of the day, after the session of the Council of Four, methodically put into this 
box all the papers and memoranda which had come to him in the course of 
the day’s proceedings. From time to time, as the box filled up and the 
documents were no longer required, they were removed to larger boxes and 
trunks, one of them beautifully made by the ship’s carpenter of the George 
Washington. All of these were brought home with him to the White House. 
. . . In January, 1921, I began working upon these documents at the 
White House. They were in two trunks and three steel boxes, and for the 
most part had not been touched since the President put them aside in Paris. 


The author describes the nature of the documents as being the complete 
official minutes in English of the meetings of the various Councils of Four, 
Ten, etc., reports and memoranda by members of the American Delegation, 
British and French reports that came into the President’s hands, records 
and minutes of the several commissions and expert committees, and com- 


* The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 
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munications of various kinds which came personally to the President before 
and during the Peace Conference. The memoranda of President Wilson 
were also, of course, available to Mr. Baker. 

The result of this combination of personal experience at Paris and work- 
ing with original source materials has enabled the author to produce what 
is undoubtedly the most authentic account of the Peace Conference which 
has yet been published in America. Asa record of Mr. Wilson’s actions and 
narrative of events connected with them, giving what may be called the 
facts in the case, the three volumes will prove valuable to any student of the 
subject regardless of his sentiments in favor of or against President Wilson’s 
foreign policy after the Armistice. 

The same statement does not hold good, of course, with regard to the 
author’s comments and arguments in defense of the President, for they 
for the most part make queer and wearisome reading to anyone who was 
not an ardent supporter of President Wilson at Paris and is not an irrecon- 
cilable champion of the entry of the United States into the League of 
Nations notwithstanding the result of the election in 1920. 

In spite of Mr. Baker’s expressed desire to avoid “special pleading, or 
seek to make out a case either for a person or a programme,” he was too 
intimately associated with the President and too much in sympathy with 
his purposes to succeed in the attempt. Statements that “President 
Wilson’s political programme, with its principles of self-determination and 
mutual guarantees expressed in the new instrumentality of the League of 
Nations, had its root deep in the soil of American tradition and American 
aspiration; it was American policy extended and applied to the world” 
(Vol. II, p. 315), require too much imagination and involve too much casu- 
istry to be accepted as sound conclusions upon the evidence adduced. Only 
a partisan could “see as in a spotlight the defects of our governmental 
machinery as it concerns foreign affairs” to understand President Wilson’s 
failure at Paris (Vol. I, p. XXXV). And only a worshipper could attribute 
the omniscience to President Wilson implied in the following sentences: 
“The President had to act quickly. He did not have time to explain to the 
people how the Covenant he had brought back answered their vision. It 
required a knowledge of history, foreign affairs, law, that even the leaders 
did not have” (Vol. I, p. 317). The truth is that the more President Wilson 
and his supporters attempted to explain the Covenant the stronger grew 
the public opposition to it. 

The omission from the chronology of “Important dates connected with 
the Peace Conference” of the two occasions when the Senate virtually 
rejected the Treaty of Versailles shows a disposition to overlook disagreeable 
but essential data. The chronology begins with the declaration of war by 
the United States on April 6, 1917 and ends with the Hague Conference on 
June 15, 1922. It includes the date on which President Wilson laid the 
treaty before the Senate, but we look in vain for entries under dates of Nov. 
19,1919 and March 19, 1920 when the Senate acted unfavorably upon it. 
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While the sixty-nine documents printed textually in Volume III are of con- 
siderable value, the student will share the regret of the author that “the 
minutes of the Councils of Four, Ten and Five, upon which so much of the 
narrative in Volumes I and II is based, have not yet been published.” 
“Their great bulk,’’ says Mr. Baker, ‘‘makes it wholly impossible, of course, 
to include them here, except for a few annexed reports and memoranda.”’ 
Until students of history have had access to the complete texts of these 
official minutes, the public, or at least a large part of it, will not feel that 
it has had a disinterested and impartial account of what transpired at Paris. 


GEORGE A. FINCH. 


La Politica de los Estados Unidos en el Continente Americano. By Rail de 
Cardenas. La Habana: Sociedad Editorial Cuba Contempordanea, 1921. 
pp. viii, 284. 

“The Policy of the United States in the American Continent” is the 
suggestive title given by the author to this interesting volume. It is divided 
into three parts, as follows: 

Part I, which deals with “ Territorial Expansion,’’ contains the history of 
the successive acquisitions of territory by the United States and some com- 
mentaries thereon. In the commentaries the author calls attention to the 
fact that in the territorial expansion of the United States there are three 
stages to be noted. First, the occupation of the territories adjoining the 
original colonies, before the independence; second, the successive annexa- 
tions of contiguous territories which in due course of time became full-fledged 
States of the Union; and third, the acquisition of noncontiguous possessions 
which are governed simply as colonies. All these additions of territory to 
the United States were brought about by different combinations of circum- 
stances and political situations, some very simple and some very intricate 
and complex and quite difficult to explain. Until the acquisition of Alaska 
by purchase from Russia, the territorial expansion of the United States had 
been simply the result of a spontaneous, instinctive and almost unconscious 
popular determination, rather than of any deliberate political action by the 
government, to expand. It was really a natural process of empire building; 
a process by which a young, sturdy and enterprising people sought to en- 
large the fields of their activities and their resources, and to acquire wealth 
and insure their material happiness through the acquisition of contiguous 
and practically unpeopled territories which could be easily welded into the 
national nucleus by the development of a common interest and a common 
aspiration of building up and developing a great and powerful nation. 

The spirit which animated the territorial expansion of the United States 
until that time was not by any means imperialistic. It was rather the 
result of individual enterprise and adventure. It did not contemplate the 
subjection of foreign territories and peoples by force. The national ideals 
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of territorial expansion were fundamentally opposed to dragging any people 
under the flag against their will. Only such acquisitions were made as 
involved contiguous territories and peoples who were willing to come 
under the sovereignty of the United States with the expectation of becoming 
in a more or less distant future members of the Union on an equal footing 
with the other States. 

In 1867, however, this rather anti-imperialistic custom of the United 
States was profoundly shaken, so to speak, by the acquisition of Alaska. 
Alaska was a noncontiguous territory, inhabited by a people of a different 
race, whose feelings and whose determination in the matter had not been 
consulted. It was a pronounced departure from the old principles which 
had been adhered to since the commencement of the Republic. But this 
departure had a satisfactory explanation. The territory was situated in an 
arctic region, desolate and apparently of very little value; it was very sparsely 
inhabited by a population quite in a state of backwardness, practically with 
no political aspirations; and since this was a territory situated in the northern 
part of the Continent and it was very desirable to exclude Russia—from 
which it was acquired—from North America, the acquisition seemed so 
natural, so appropriate and so convenient, that the American people did 
not quite notice that they were really departing from their old traditions in 
the matter of territorial expansion. 

It was not until the last eighteen months of the last century that other 
circumstances and other territorial acquisitions brought home to the Ameri- 
can people the realization that they had entirely broken away from their 
ancient policies. In July, 1898, the United States acquired the Hawaiian 
Islands; in December of the same year, Porto Rico, the Philippine Islands 
and Guam, and in December, 1899, Tutuila. The acquisition of Hawaii 
could be easily explained if account is taken of the fact that there were very 
important American interests there which were not sufficiently protected 
and that the native populations of those islands were indifferent or perhaps 
willing to accept the annexation; on the other hand, if the United States 
had not annexed the islands, some other Powers undoubtedly would have 
done so. In respect to Porto Rico and the Philippines, the war with Spain 
which had been undertaken for the purpose of liberating Cuba from the 
old Spanish misrule, had disclosed the necessity of liberating also these 
other two possessions of Spain, and the question was what to do with them 
after that liberation had been accomplished, an outright cession by the old 
metropolis being, perhaps, the easiest solution of the problem at the time. 

The thing, however, which, in the eyes of the author, had no satisfactory 
explanation was the acquisition by the United States of those two small 
islands in the Pacific: Guam in the Ladrones Archipelago, and Tutuila in 
the Samoan Islands. No other doctrine than that of imperialism could, in 
his opinion, have justified those acquisitions. It may be observed, however, 
that he recognizes the fact that all these acquisitions were the subject of 
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many earnest and protracted discussions of a controversial nature among 
the people of the United States, and that those who had sponsored those 
acquisitions would not accept for themselves the designation of ‘‘imperial- 
ists’’ given to them by their opponents. It is enough to refer to the news- 
papers and magazines of that time to demonstrate that the American 
people were thinking then of higher and nobler things than the mere acquisi- 
tion of alien territories and peoples for their own selfish national aggrandize- 
ment and gain. The very discussions and controversies, reference to which 
has been made above, show, of course, the state of national conscience in 
respect to these acquisitions. It is true that the American people had 
abandoned, by such acquisitions, their old traditions of isolation in so far as 
territorial expansion was concerned; it is true that they were acquiring 
noncontiguous territories inhabited by other peoples of different races, 
peoples who could never be the subject of American assimilation and whose 
feelings and determination had not been consulted in respect to their sub- 
jection to a new sovereignty which was not of their own choosing. But 
there is no reason to conclude from this that the American people had thus 
suddenly become an imperialistic nation of land grabbers. 

In the new order of things created by these apparent departures from the 
old traditions of the American people in the matter of territorial expansion, 
there are indeed sufficient data to be found which testify to the all important 
fact that if there is in truth an American imperialism, it is a new conception 
in the use of that term; for American imperialism, if it exists, is a promoter 
of peace, progress and civilization, as contradistinguished from the usual 
meaning of that word embodying oppression, ruin and backwardness for the 
unfortunate territories and peoples who become the subjects of imperialistic 
nations. Or, as said by a distinguished American at the laying of the 
corner stone of the new State Capitol of Pennsylvania: 

Call it imperialism, if you will, but it is not the imperialism that is 
inspired by the lust of conquest. It is the higher and nobler imperialism 
that voices the sovereign power of the Nation and demands the exten- 
sion of our flag, and authority over the provinces of Spain, solely that 
“government of the people, by the people and for the people shall not 
perish from the earth.”’ 


Part II of the volume under review is entirely devoted to the consideration 
of the Monroe Doctrine. The topics dealt with under this general head are 
quite varied and interesting. Beginning with a brief reference to “The 
Policy of Isolation” as an antecedent of the doctrine, which was very early 
formulated by the fathers of the Republic in the form of a farsighted admoni- 
tion to the American people to steer their course away from all sorts of 
European entanglements and to exclude from the American Continent all 
European political influence, the author enters into a discussion of “The 
Origin” of the doctrine, in which he shows himself to be decidedly of the 
opinion that the real source of it was not, as claimed by many writers on the 
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subject, the suggestions made by Canning to the American Minister, Mr. 
Rush, but the old principle of isolation of American diplomacy. As to the 
formal declaration of this doctrine, made by President Monroe in his famous 
message of December 2, 1823, two causes are assigned therefor: first, the 
purpose of the United States to prevent the Holy Alliance from bringing 
over to America its reactionary principles; and second, the position adopted 
by the United States in respect to Russia. 

After a detailed exposition of the cases in which it has been applied as 
positive and negative assertions of the doctrine, the author arrives at the 
conclusion that the Monroe Doctrine is really grounded on principles similar 
to those constituting the political system of Europe known as the “ Balance 
of Power,’ according to which no state is permitted to increase its power to 
the extent of becoming a menace to the security and rights of the others, 
and that the security and peace of the United States was insured when the 
great Powers of Europe were effectively prevented from turning the Ameri- 
can Continent into a new field for their activities to increase their power 
and fan their rivalries. There is, however, this difference to be noted by 
the author, that while the “‘European Balance of Power” has no other pur- 
pose than self-advantage by the nations maintaining it, even to the extent 
of suppressing, if necessary, every democratic aspiration of the people, as 
was done by the Holy Alliance in 1815, the Monroe Doctrine had neverthe- 
less the effect of preserving the independence of the other American states 
which, if left entirely to themselves, could not, perhaps, have maintained 
their self-government. When President Monroe sent his famous message 
to Congress, the United States were not in fact an important element in the 
world’s politics; the sagacity and patriotism of American statesmen un- 
doubtedly saw things in their true light and tried as best they could to 
safeguard the interests of the United States. It may be true, perhaps, that 
they did not really have in mind the protection of the new republics against 
possible European aggressions or encroachments. But the American people, 
the masses who could not be expected to have reasoned out by themselves 
all these things, did surely feel in their hearts that the Monroe Doctrine 
would effectively safeguard the principle of self-government in America; a 
principle for which they had fought in the past and for which they were 
ready and willing to fight again now and in the future. 

Whether the Monroe Doctrine is or is not a part of international law is 
perhaps an academic question. The important thing to bear in mind is 
that, whatever its legal or moral foundation, whatever its history, whatever 
the causes or occasion which brought it into existence, and whatever its 
effectiveness or failures in the past, it is now a permanent and definite canon 
of American foreign policy, whose application and enforcement exclusively 
belong to the United States. It is then for the American people, and for 
the American people only, to determine on what occasions and to what 
extent they shall invoke and apply or enforce that doctrine as it shall suit 
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their convenience or fit their necessities of the moment. It may be that 
through a false conception of what that canon of American foreign policy 
is, of what it demands, and of what it justifies, or of its scope, or of its limits, 
public opinion in this country and in Latin America has of late been misled 
into the assumption that the Monroe Doctrine may be conveniently used 
as a blanket to cover almost everything, from a fraudulent “concession” 
in Mexico or in Central America made to any American captain of industry 
or adventurer, to a grandiose scheme of national expansion down to the 
Panama Canal. The truth, however, is that many acts of the Government, 
which may be otherwise perfectly justified as proper and legitimate measures 
of international policy intended to meet peculiar emergencies in some of the 
Caribbean republics, are often improperly spoken of by some of the public 
press and American publicists and officials as regular applications of the 
Monroe Doctrine when as a matter of fact the Monroe Doctrine has nothing 
to do with them. It is only natural, therefore, that protests should be 
justly made both in this country and Latin America against such false con- 
ceptions and misrepresentations of this doctrine. As to the true Monroe 
Doctrine, the doctrine which preserves our continent from European agres- 
sion and conquest, such protests have absolutely no application whatever. 

Part III of this volume deals with “The Preponderance of the United 
States in the Caribbean”. It covers the relations of the United States with 
Cuba, Panama, Santo Domingo, Haiti, Nicaragua, Costa Rica, Guatemala 
and Mexico, followed by some commentaries on different aspects of these 
relations. It would be really interesting to enter into a detailed discussion 
of the different questions presented in these several instances of American 
assertion of preponderance in the Caribbean from the point of view of the 
author of this book. But we must forbear to do this owing to the natural 
limitations of a book review. It is, however, to be noticed that the author 
really evinces a determined purpose to be fair and to do justice to the United 
States. He evidently apprehends the fact that the advances of the United 
States in the Caribbean are not really prompted by a deliberate imperialistic 
policy of territorial absorption or for the purpose of permanently controlling 
the destinies of the weaker and smaller republics of that turbulent region 
of our continent. As a matter of fact, those advances, as we have already 
stated on other occasions, are in truth the natural results of circumstances 
and conditions which have rendered them unavoidable upon solid grounds 
of self-protection and high principles of morality and order in some instances, 
and in others to carry out the unselfish purpose of the United States to 
protect those very peoples against their own improvidence and help them 
along in their struggle for self-improvement and happiness. In referring 


to the case of Cuba, he says: 


We should be unjust if, before going any further, we should not 
recognize the fact that such has not been the general trend of the inter- 
vention policy of the United States. In so far as Cuba is concerned, 
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far from having any just cause of complaint, we have every reason to 
praise the United States. The help extended to us by the Washington 
Government could not have been more efficient. However, while it is 
well known that the power to intervene in our affairs is entirely de- 
pendent on the provisions of the Platt Amendment and must therefore 
be exercised only in such cases as are referred to therein, as if, for 
instance, a situation should arise where the Cuban Government could 
not preserve order in the Island, the Department of State of the United 
States has nevertheless occasionally interfered in matters exclusively 
belonging to our government, although such interferences, except in a 
few rare instances, have always been inspired by a desire to further in 
every possible sense the interests of our own country. 


It is true that by reason of its own peculiar interests in and around the 
Caribbean and the necessity of protecting the Panama Canal and its own 
national security in that region, the United States has been compelled to 
adopt a policy of naval supremacy in it, and that in the pursuance of that 
policy it has been necessary not only to increase our navy and to control all 
the routes leading to the Canal and the approaches thereto, but also to ac- 
quire territories and territorial concessions for the establishment of naval 
and coaling stations at such places in and around the Caribbean as have been 
deemed most strategic or convenient for the purpose. It is true also that, 
in respect to the countries bordering on that region, it has been necessary, 
owing to the peculiar conditions prevailing therein, to adopt a series of 
heterogeneous measures which seem indeed very extraordinary and no doubt 
savor very strongly of imperialism. But the fact cannot surely be denied 
that, save in the cases of error or of personal abuses by military or civil 
authorities or representatives of the United States in their execution, those 
measures have been, as a rule, morally, if not legally, justified, not only be- 
cause of the circumstances attending each particular case of intervention, 
but also because of the utter necessity of some sort of superior authority 
assuming control of the situation in order to prevent the development of 
greater evils for those very peoples and the creation of a state of things highly 
detrimental and dangerous to themselves and to our own national security 
and peace. And while no definite policy may be said to exist as to the ulti- 
mate position which the United States is to adopt in respect to the countries 
bordering on the Caribbean, it may be safely assumed, from the different 
processes which are being daily worked out therein, that the action of the 
Washington Government is chiefly directed to promote rather than to pre- 
vent or retard the political development of those countries in a friendly and 
generous spirit of solidarity and help, looking to the establishment in those 
countries, of competent, orderly and stable governments and sound political, 
social, economic and financial conditions. 

Prepro 
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The World Crisis. By Winston 8. Churchill. New York: Charles Scribner’s 
Sons, 1923. pp. xii 589. $6.50. 


This volume of Winston 8. Churchill is probably one of the most interest- 
ing books yet published on the history of the Great War. The reader will 
find in it a vast amount of information, invaluable for the historical investi- 
gation of the sources and origin of this terrible war, first because its author, 
on account of his official position, was right in the midst of the political and 
diplomatic transactions of those days, and secondly, because of his candid 
way of telling his story. The narrative might be divided into two uneven 
parts; the first and shorter one deals with the beginning of the war, the 
second and much longer one is devoted to the war itself. And both are 
just as important concerning the facts quoted. Churchill is the first one to 
give us a glimpse of the policies and views of the English Government dealing 
with the coming European trouble in general, and with Germany, in par- 
ticular. The author describes the ‘‘milestones to Armageddon”’ in a very 
vivid way, showing how alarmed England was at the growth of Germany 
and at her senseless aggressiveness; it was the African situation in particular 
that was causing trouble, but in addition came the Turkish and Asia Minor 
disputes. The most interesting pages in this part are those in which 
Churchill tells of his preparations for the war itself. Being then at the head 
of the British Navy (First Lord of the Admiralty, 1911-1915), Churchill 
took some measures that had the greatest political significance; he mobilized 
the fleet and kept it ready for battle many days before the war was declared; 
he even moved it in the dark of a July night to its northern strategic station, 
while the English nation was still opposed to any participation in an open 
conflict. This only helps to show how futile the efforts of certain writers 
(German and others) are to put the whole blame for having started the war 
on continental mobilizations and especially on the Russian one. The story 
of Kautski and 8. B. Fay loses in this new light all its former importance. 
These two authors endeavor to prove that it was the Russian mobilization 
that started Armageddon, while Churchill states that England was mobiliz- 
ing and getting ready in no less a measure (perhaps even more). Verily, 
the sources of the war have to be investigated on a much broader scale than 
before. 

The second part of the volume deals mostly with naval matters and only 
occasionally with the battle of France and Turkey. The author promises 
us, however, further disclosures and surprises in his coming second volume 
(for instance, concerning the Dardanelles and the battle of Jutland). He 
describes in full detail the Antwerp expedition, its motives, object and fate. 
Further follows an interesting chapter on ‘the submarine alarm’’, another 
one on the sad story of the battle of Coronel, where Admiral Cradock perished 
with his brave little squadron (the reader will find here details and corre- 
spondence unknown before), and a third chapter, concerning the surprise 
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bombardment of Scarborough and Hartlepool and the effect it then produced 
on the English people. Finally there is an interesting chapter on the return 
to the admiralty of Lord Fisher and an enlightening narrative about the 
mutual relations of these two extraordinary men, Fisher and Churchill. 
The reader will find, in conclusion, a series of appendices with most valuable 
information, concerning the British fleet, trade protection plans, the question 
of mining, and some minutes of the admiralty, as well as a number of inter- 
esting maps and illustrations. We may repeat that the volume of Mr. 
Churchill makes not only most entertaining reading, but is also very valuable 
for the historical study of the fateful years 1910-1915. 
S. A. Korrr. 


Les Sanctions Internationales de la Société des Nations. By D. N. Hadjiscos. 
Paris: Marcel Giard & Cie, 1920. pp. 246. 


The international sanctions discussed in this book are those having to do 
with the League of Nations, or, as the French prefer to call it, the Society 
of Nations. This Society, the author believes, is a decided advance over 
the old Family of Nations, but he denies that it constitutes a superstate, 
exercising supreme authority over its constituent states, except for the 
preservation of the peace. He denies also that he advocates an inter- 
national federal government like that of the United States of America; but 
he does not work out the politico-scientifie differences involved in this hier- 
archy, and the possession and exercise of such sanctions as he advocates 
would certainly go a long way towards the creation of the superstate which 
he appears to reject. 

Like most Europeans, he has not grasped the fundamental political sig- 
nificance of the United States of America, with its Federal Government 
resting upon States as well as upon individuals, and with coordinate execu- 
tive, legislative and judicial departments. He visualizes only an inter- 
national government with the preponderance of power vested in the execu- 
tive, and with the right and duty of coercing states as if they were simply 
individuals. He fails utterly, also, to understand a court, like our Supreme 
Court, or the new International Court of Justice, which can function suc- 
cessfully in the adjudication of differences between sovereign states and at 
the same time neither possess, nor demand the exercise of, military or eco- 
nomic coercion in bringing states before it and in enforcing upon them its 
decisions. Such a court, he thinks, would leave the law “merely an articu- 
lation of principles which would pass into reality only to the extent that 
individuals would be willing” (p. 76). 

The function of the Council of the League of Nations is superior to that 
of the Assembly, our author thinks, and it exercises that function simply 
because of “the authority of facts” and “the concord which the powers of 
the Entente will preserve in the future League” (p. 56). It is precisely 
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this reliance upon the big stick of the Great Powers, that Europe insists 
upon as essential in international government, which prevents the United 
States from forsaking its political theory and its long and successful experi- 
ence in order to participate in the League of Nations. The sooner Europe 
understands this fundamental difference between Old World and New 
World political science and practice, the sooner a mutual agreement can be 
come to in the solution of the great problem of our time. As long as Euro- 
pean publicists continue to insist, as does our author (p. 120), that “the 
essential task of the next congress of diplomatists for the creation of to- 
morrow’s international law will be the provision of sanctions sufficiently 
energetic to discourage those who would try to abjure their word,” and to 
insist that only the military sanction is sufficiently energetic for this purpose, 
so long will there be little hope of winning the adhesion of the United States. 

M. Hadjiscos devotes numerous paragraphs to emphasizing his belief in 
the importance or necessity of ‘‘adequate sanctions”’ (7. e., military coer- 
cion); for example, he believes that their absence explains the embryonic 
character of international law before the war, and will prevent the League 
of Nations from ever becoming more than a vain work, soaring in the 
metaphysical and moral empyrean (p. 73). In support of this belief, he 
cites ‘‘all the heads of state, Wilson, Lloyd George, Asquith, Clemenceau, 
all of whom have sought to establish a force superior ‘to every other force, 
to every other combination of forces’ (Woodrow Wilson’s message to the 
Senate, January 22, 1917)”. That a President of the American Republic, 
following the war-born leadership of a League to Enforce Peace, should find 
himself at the head of such a list of champions of such a cause, is one of the 
anomalies of history and a striking proof of the recent war’s mental and 
moral devastation. This European critic repeatedly expresses his amaze- 
ment and chagrin that the United States, after having given the world the 
generous idea of the League of Nations, and after its President had made 
himself the apostle of the new order, should persist in staying out of the 
League, and that precisely because of its fundamental basis, which it had 
received from America’s own hands! 

The sanctions discussed in this book are those which appear in the plans 
of fourteen authors, chiefly of the nineteenth and twentieth centuries, and 
in six official plans submitted to the Paris Conference of 1919. They include 
disarmament, neutralization or internationalization, fines, corporal punish- 
ment, retorsion and reprisals, diplomatic, juridical, economic, and military 
and naval sanctions; and the greatest of these, indeed the only real and 
adequate one, in the eyes of our author, is the military and naval. “Col- 
lective guaranties”, such as the pre-war alliances and ententes; ‘‘force pure 
and simple, or Imperialism” ; and religion, whether Christian, Mohammeda2 
or other, are all rejected as being either ineffective, crude, or impossible. 
“Merely moral” sanctions, also, such as the mutual pledge of national 
honor and the power of public opinion, are likewise rejected in favor 
“material guarantees”’. 
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The material guarantees of the League of Nations are commended as far 
as they go, but they will prove wholly inadequate, it is urged, until replaced 
by an armed force, prepared and wielded either by the League or by a dele- 
gated Great Power, under the direction of the League’s “commandant en 
chef et chef d’ Etat-Major général’. This project is reminiscent of the 
good old blood-and-iron days of the Holy Alliance, when a French army 
became the instrument of tyranny against the Spanish people’s aspirations 
for liberty; but it is an improvement on the crude devices of a century ago 
because of its greater organization and because of the Bismarckian or 
Moltkian “military efficiency” injected into it. 

There is one feature of the Covenant of the League of Nations for which 
our author appears to be entirely grateful, namely, the abolition of neutrality 
on the part of any nation in case of future war or threat of war. The long 
and honorable record of America’s efforts in behalf of the rights and duties 
of neutrality is completely ignored by our European critic and he, like many 
other of our friends across the ocean, is eagerly anticipating the time when, 
by entering the League of Nations and by greatly strengthening its military 
and naval sanction, the United States will cease to attempt or defend its 
neutrality in Europe’s wars,—which will all then be “World Wars’’,—and 
lend its big stick to or against the big sticks of the other Great Powers. 


Verbum saptentibus sufficit. 
Wo. I. Hutt. 


War Government in the Dominions. By Arthur Berriedale Keith. Oxford: 
At the Clarendon Press, 1921. pp. xvi-353. 10s. 6d. net. 


This is one of a long list of projected publications by the Carnegie Endow- 
ment for International Peace on ‘‘ The Economic and Social History of the 
World War (British Series).’’ It is interesting to observe that it represents 
a material departure from not only the original program of the Editorial 
Board but also from the more immediate plan of recording ‘‘the first or at 
least secondhand knowledge of the economic history of the different phases 
of the Great War and of its effect upon society.”’ 

The object of the present work, according to the author, is ‘‘to describe 
the influence of the war on the activities of the governments of the domin- 
ions and on their relations to the government of the United Kingdom.” In 
short, the study is devoted primarily to the consideration of the political and 
constitutional aspects of the subject rather than to the social or economic. 
In this case, however, the change in subject-matter will gladly be forgiven 
in view of the outstanding character of the present monograph and the 
author’s previous scholarly contributions to our knowledge of imperial law 
and politics. In this, his chosen field, Dr. Keith’s preeminence is practically 
unchallenged. 

In his political outlook, Mr. Keith is a convinced liberal imperialist of the 
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English rather than of the colonial school. Although eminently broad- 
minded in his criticisms of imperial policy he does not hesitate at times to 
express an unfavorable judgment upon the patriotic but ill-advised centraliz- 
ing tendencies of some of the Tory imperial federationists and is even more 
critical of the separatist agitation of many of the nationalist leaders in the 
dominions. He is especially concerned over the maintenance of the unity 
of the Empire in matters of war, peace and foreign affairs, although upon 
this point there is a marked division of opinion in the dominions as to the 
best means by which it may be attained. 

Probably the least satisfactory portion of the study from the standpoint 
of the colonial nationalist is that which deals with the war policies of the 
dominions. The author is inclined at times to look upon the opposition 
of the various radical elements to the conduct of the war as unpatriotic 
rather than as a manifestation of distrust of the war aims and economic 
policies of the British and dominion governments. During the latter portion 
of the war, it must be admitted, there was a marked revival of local party 
politics and feeling which interfered in no small measure with the vigorous 
prosecution of the war; but for this unfortunate result no particular party 
or group can be held entirely responsible and least of all the Canadian 
farmers (p. 51). 

The author’s treatment, moreover, is open to the further criticism that 
he is prone to pay relatively too much attention to the proceedings of Par- 
liament and correspondingly to overlook the more obscure but equally im- 
portant currents of political thought throughout the country. For example, 
the influence of the agrarian movement in the Northwest has received but 
scant attention though it has been one of the most remarkable features of 
the political life of Canada. Or again, the true attitude of the Liberal 
party upon the question of the international status of the dominion will 
not be found in the captious parochial speeches of Mr. Fielding in the House 
of Commons but in the nationalist editorials of the Liberal papers throughout 
the country. 

But these defects in treatment are more than offset by his masterly 
handling of the difficult legal and constitutional questions arising out of the 
colonial mandates and the international status of the dominions under the 
League of Nations. The discussion of these topics reveals a breadth and 
surety of knowledge such as is not to be found in any of his contemporaries. 
It is a little surprising, however, to find that Mr. Keith has overlooked the 
question of the legality of the preferential policy of New Zealand in Samoa 
under the tripartite convention of 1899. The Hymans interpretation of 
the words ‘‘members of the League” in Article 22 of the Covenant has also 
apparently escaped his attention, though it throws considerable light upon 
Lord Milner’s contention (p. 194). 

In view of the superior excellence of this study as a whole it seems almost 
petty to point out a few trifling inaccuracies which have crept into the 
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volume, but a reference to two or three of these may be justified on the 
ground of scientific accuracy. The seat of the local Court of Admiralty of 
New Brunswick is St. John (p. 21) and not St. John’s. Mr. T. A. Crerar 
did not enter the Unionist cabinet as a Liberal but as a representative of 
the Progressives (p. 202). The farmers of the Northwest had already begun 
to play a distinct part in federal politics prior to the victory of the Ontario 
farmers in 1919. It is scarcely correct to represent the whole Liberal party 
of Quebec as committed to the policy of protection in view of the opposition 
of many of the rural members to the policy of high customs duties. 

But these minor criticisms do not detract from the outstanding scholarly 
character of the work. This study, we may then conclude, is the most 
authoritative exposition that has yet appeared upon the general question 
of the political and constitutional results of the war upon the British Empire. 

C. D. ALLIN. 


The New Constitutions of Europe. By Howard Lee McBain and Lindsay 
Rogers. New York: Doubleday, Page & Company, 1922. pp. x, 612. 
$3.00. 


Students of comparative government, and in fact all persons interested in 
the political changes wrought as a consequence of the World War, owe a 
debt of gratitude to Professors McBain and Rogers for bringing within the 
compass of a single volume the new fundamental laws of the states of Europe. 
Yet the volume is not merely a collection of texts. An introduction of 164 
pages gives a comparative study of the various principles involved in recent 
constitutional developments. This is followed by the texts (each preceded 
by an historical note) of the constitutions of Germany, Prussia, Austria, 
Czechoslovakia, Jugoslavia, Russia (the Socialist Federated Soviet Republic 
only), Poland, the Free City of Danzig, Esthonia and Finland, and in an 
appendix, for the purpose of comparison, the constitutions of Belgium, 
France and Italy. A few pages on the “ Recognition of New States since 
1913”, reprinted from Temperley’s A History of the Peace Conference of Paris, 
Vol. V, and Viscount Bryce’s letter concerning the Conference on the Reform 
of the Second Chamber carry us down to the index, which seems to be 
well done. 

In their preface the authors explain their plan of inclusion and exclusion. 
It is not to be expected that a volume of this character can remain complete 
for any length of time in a world of such constant political change. Con- 
sequently, it can no longer be said (p. vi) that ‘‘ Lithuania is still operating 
under a provisional constitution adopted April 4, 1919”.! Then, too, the 
Kingdom of Rumania now has a new fundamental law.? If the principle 


‘See Current History, Vol. 17, December 1922, p. 486: 
* According to L’Europe Nouvelle, it was published in No. 282 of the Official Journal of 
Rumania, March 29, 1923. 
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of inclusion and exclusion was based upon the newness of the fundamental 
law to English readers, we wonder why no space is given to the constitution 
of Denmark. If the principle of inclusion and exclusion was based upon 
the effects of the World War, we wonder why the volume was limited to 


Europe. 
In any event, one is surprised at the statement (p. vi) that ‘‘no new con- 
stitution has been adopted in the new state of Hungary”. It is quite true 


that no single constitutional document has been promulgated in Hungary 
since the World War began, but it must be remembered that no single docu- 
ment was to be expected in a state whose constitution is embodied in the 
more plastic form of numerous laws, enacted and altered from time to time 
through the regular legislative processes. Under this head is to be con- 
sidered Law 1 of 1920 on the restoration of constitutional order and on the 
provisional regulation of the exercise of the supreme power of the state. It 
is the preamble of this law that makes a series of declarations of fact. First, 
the exercise of the royal power ceased on November 13, 1918. Secondly, 
the union with Austria ceased in consequence of the events. Thirdly, the 
exercise of the supreme power was no longer possible according to normal 
procedure, and, therefore, the National Assembly was the only legal repre- 
sentative of the sovereignty of the Hungarian state. Henceforth, the legis- 
lative power, formerly exercised by the King and the Diet, is to be exercised 
by the National Assembly alone, and the judicial power, formerly exercised 
in the name of the King, is to be exercised in the name of the Hungarian 
state. The fundamental character of this first law is amply shown by its 
very terms. It provided that all laws of the so-called People’s Republic and 
of the Republic of Soviets, with certain exceptions, were no longer in force. 
For the provisional exercise of the head of the state, the National Assembly 
elects by secret ballot from the ranks of the Hungarian citizens a Governor 
or Regent who exercises all the powers of the King, with the following ex- 
ceptions. Laws enacted by the National Assembly do not require his 
sanction. The Regent may not adjourn the Assembly. He may dissolve 
it only in case of its absolute inability to proceed with legislation. The 
regent exercises the executive power through a government or ministry, 
responsible to the National Assembly. He has not the right to confer nobil- 
ity, but his person is inviolable and he enjoys the same protection of the 
penal law as the King. For the rest, his powers are similar to those of the 
King. He represents Hungary in her international relations. He sends 
and receives ambassadors and concludes alliances and other treaties through 
the responsible ministry, although, in so far as they concern matters of 
legislation, only with the consent of the National Assembly. The previous 
consent of the National Assembly is also necessary for a declaration of war 
or the conclusion of peace, or for the employment of armed forces outside 
the national territory, except in case of immediate danger from without. 

These are the chief provisions of Law 1 of 1920, which was enacted on 
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February 28, 1920. On the day following its enactment, Admiral Nicholas 
von Horthy was elected Regent and still occupies that position. Among 
the later laws of fundamental character might be mentioned Law 47 of 1921, 
which, under the pressure of the Little Entente, provided for the disbarment 
of members of the Hapsburg family from the throne of Hungary. * 

The passage of time has rendered equally incorrect the statement (p. vi) 
that “Latvia is still governed by a constituent assembly elected in April 
1920.” 4 

The authors are to be congratulated, however, upon achieving so difficult 
a task so rapidly, and in fact such defects as exist are properly chargeable to 
this very rapidity of execution rather than to lack of care. It is unusual to 
find the footnotes so painstakingly prepared, with credit given wherever 
properly due. The work of translating official documents is a thankless, 
and, we might say, an endless task. The translator cannot hope to satisfy 
everyone, when he cannot satisfy even himself. The authors were justified 
in presuming that official translations were trustworthy sources, but a com- 
parison of the official French version of the bilingual constitution of Finland 
with the Swedish or Finnish text would have disclosed that even official 
translations are not always accurate. However, this and similar defects 
will no doubt be remedied in future editions, and will be overlooked because 


of the utility of the volume as a whole. 
HERBERT F. WRIGHT. 


Vélkerrecht. By Dr. Theodor Niemeyer. Berlin and Leipzig: Vereinigung 
Wissenschaftlicher Verleger, 1923. pp. 166. 


This little book is No. 865 in the German popular science series known as 
“Sammlung Géschen’’. The treatment of the subject is therefore somewhat 
restricted by the limitations imposed by the publishers on the author; but 
it is far from being dilettante. Indeed, the chief merit of the book is its 
thought-provoking though compendious presentation of the fundamental 
problems as to the concept and the essential nature of international law. 
Every one of the five chapters composing the book is an exposition of these 
problems in their application to various sub-topics. Distinctions, often 
ignored, are clearly drawn between international law as a systematic state- 
ment of positive rules and international law as a science dealing with the 
origin, historical evolution and present basis in existing world economic and 
social needs and conditions of such rules. Professor Niemeyer emphasizes 
the latter. Abandoning the Kantian notion of law as leading to the negation 
of international law as law, he examines Stammler’s formula that law is 


* For an account of the steps leading up to these constitutional laws, see my article on 
Hungary: a Kingless Kingdom, in America, December 2, 1922. 

‘See English translation of the constitution of October 1, 1921, in Current History, Vol. 
17, December 1922, p. 480. 
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the expression of the social ideal and considers how “ Sitte” and ‘‘ Sittlich- 
keit’”’ are factors in the shaping of law. He eschews the dogmatic formulas 
drawn from analogies with private civil law, which he shows to be misleading, 
particularly the analogy between treaty and contract (pages 127-129), and 
holds that the proper approach to the problems of international law is 
“‘rechtspolitisch”’, 7. e., it should regard the vital necessities of nations and of 
peoples as ascertained sociologically. A great complex of problems is thus 
opened up. And these it is the true function of international law as a 
science to grapple with. Indeed, Professor Niemeyer defines the science 
of international law as ‘‘the science of the problems arising from the appli- 
cation of the concept of right (Rechtsgedanken) to international relations”’. 

As to the existing positive rules of international law, he takes the rather 
pessimistic view that the World War destroyed the old criteria of law (Recht) 
and new ones have not been adopted or even been clearly formulated. He, 
therefore, makes the conditions existing prior to 1914 the basis of his dis- 
cussion. That branch of the subject commonly designated as the “ Law of 
War” is summarily dismissed in an appendix by the denial that war is a 
legal relation. ‘‘Mankind”’, he says, “‘must substitute for its faith in a law 
regulated war, a greater appreciation and cultivation of the Law of Peace 
as a safeguard against war.” 

Though a miniature, the book is the finished product of a finished scholar. 

GEORGE C. BUTTE. 


Répertoire Général de Législation et de Jurisprudence en Matiére de Dommages 
de Guerre. By René Roman. Paris: Revue des Dommages de Guerre, 
pp. 374, index. 30 francs. 

This book contains the text of the law of April 17, 1919, concerning repa- 
rations for damages from the war, fortified under the appropriate sections 
by legislative texts completing, interpreting or modifying the law, ministerial 
circulars, court decisions, answers from the Minister of the Liberated Regions 
appearing in the official journal and the directions of the office of Industrial 
Reconstruction. The whole basis of the law may perhaps properly be said 
to be contained in its first article under which “‘ The Republic proclaims the 
equality and the solidarity of all French as to war charges”, and in Article 2 
which declares that “‘certain damages, material and direct, caused in France 
and Algeria to movable and immovable property create right to integral 
reparation”, etc. The principle, therefore, is adopted by the French that 
the damages resultant upon a state of war are not to be borne by the indi- 
vidual who is the direct and immediate loser, but become the charge of the 
entire state. 

This work in France and so far as its subject matter is concerned, may 
fairly be regarded as invaluable, but of course it opens out a field of investi- 
gation entirely theoretical and remote so far as this country is concerned. 
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It is hoped that the day will be far distant when we shall have occasion to 
put into play the French theory of damages as the result of the actions of 
anenemy. The logic of the French point of view, however, appears to be 
perfect. Once granting the right of a state to declare war or to accept the 
gage of battle, justice to the individual apparently demands that his losses 
should be made good at the expense of the whole community. Anglo- 
American jurisprudence, however, has not yet accepted this principle. 
Jackson H. Ra.stTon. 


A Guide to Diplomatic Practice. 2 vols. By Rt. Hon. Sir Ernest Satow. 
New York: Longmans, Green and Co., 1922. pp. vi, 419—ix, 439. $12.50. 


A notice of a new edition of a book naturally should call attention to the 
changes between the original and the revised version, and not less naturally 
to the reasons why a new edition should appear. The author has himself 
stated the changes; modesty forbade him to mention the reasons. 

Be it said at once, without dwelling upon the changes, that one of the 
reasons for the revised edition is that great events have happened since its 
first appearance in 1917; another, indeed, the principal one, is that a new 
edition had to be issued because it is without any question the most useful 
book on diplomatic practice to be found in any language. A third reason, 
and a purely personal one, was the desire of the author to make it worthier of 
the subject—for the subject is great—and of his reputation, which is likewise 
great. 

The changes are of two kinds: the omission of material which no longer has 
an interest, or not the same interest, and the addition of new matter due to 
new conditions, or an emphasis which should be placed on older and still 
subsisting conditions. The “Russian court ceremonial for the reception of 
foreign diplomatists and their wives, and rules governing precedence among 
such persons”’ do not have the same practical interest today which they had 
formerly. Democracy is indeed in the saddle. It scorns such things openly 
—but behind closed doors (if doors are to be closed in the future) there will 
doubtless be found democrats who are interested in such things. “Little 
Tommy dearly loved a Lord,” said Byron of the poet Moore, and a bloodless 
duel followed. 

The author has much enlarged, as he says, the chapter on conferences. It 
was comprehensive to begin with (some seventy-seven pages); it is now 
larger by some thirty-four pages. And nobody can gainsay that the addi- 
tions are not interesting. The Peace Conference of 1919 is dealt with at 
some length (Vol. 2, pp. 186-196), and he even describes the Armament 
Conference held at Washington in 1922 (pp. 197-211). The work is abreast 
of the times. 

The history of the office of Secretary of State for Foreign Affairs has been 
rewritten. The account of diplomatic archives in European countries has 
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been enlarged, and there is a slight addition to Chapter X, the account of 
ultimatums delivered in 1914, which will be welcome. 

The author evidently believes, as is to be expected, in the regular conduct 
of foreign affairs, and it is to be hoped that the prediction which he ventures 
to make will be followed out to the letter: 

The meetings of the “‘Supreme Council” to deal with problems aris- 
ing out of the peace treaties are in all probability unlikely to be con- 
tinued when once the condition of things in Europe shall again have 
become normal. 


Socrates once said that he had known few people who could make a pair 
of shoes, but that he had never known anybody who could not run the Ship 
of State. If the hulk is saved, perhaps the ship-builder may again come to 
honor. 

The learned author understands French, and therefore he is in favor of its 
use. He does not seem to advocate the displacement of French by English, 
and he does not seem to think that the presence at conferences of statesmen 
who do not understand French, and the negotiation of treaties and conven- 
tions either there or elsewhere by persons ignorant of the diplomatic tongue 
and of diplomatic precedent, have had the consequence of undoing the work 
of ages. As a diplomat, he looks upon his calling as a profession. He be- 
lieves in preparation for it, and that success depends upon the extent to 
which its details are mastered. He cites no end of diplomatic forms, in 
French, and he does not take the trouble of translating them into English. 

The first edition was a good book; the second edition is only better in the 
sense that it has been revised in the light of experience and with reference to 
the happenings of the lastfew years. Itisastandard, and it should remain so. 

The author has drawn upon his experience and he offers the example of a 
distinguished practitioner of a profession spending the well-earned leisure 
of retirement in imparting knowledge to the new generation, and extending a 
welcoming hand to those who would follow in his own footsteps. A Guide 
to Diplomatic Practice is not the only book which Sir Ernest Satow has to his 
credit. A few years ago (not to speak of the highly technical treatises) 
he published an admirable work in one volume on The Silesian Loan and 
Frederick the Great. ‘Two years ago he issued his reminiscences in an interest- 
ing form, under the caption of A Diplomat in Japan. 

In 1907, the undersigned had the pleasure of meeting Sir Ernest Satow at 
the Second Hague Peace Conference. He seemed then to be the model of 
the finished diplomat and the high-minded gentleman. He was, and he is. 
And if more than a personal assurance be wanted, Sir Ernest has stated his 
conception of the diplomat and his own activity within a single phrase: 


The task of a diplomatic agent is to reconcile the interests of his own 
nation with those of others, and to preserve the honour of his own un- 
blemished and devoid of selfish aims, in short, to cultivate what has 
been so well described as the international mind. 
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It is a pity that such men as Sir Ernest Satow grow old, and that they have 
to withdraw from their profession. It is to be hoped that the young who 
read his volumes may profit by their teaching, and that the diplomats of the 
future may be like him, although it is too much to expect that they may be as 
gifted. 

James Brown Scort. 


The International Development of China. By Sun Yat-sen. New York & 
London: G. Putnam’s Sons, 1922. pp. x, 265. $4.50. 


China is a vast store-house of raw materials. It rivals the United States 
in its deposits of coal andiron. It is rich in gold, silver and copper; in anti- 
mony, tin, lead and asbestos. It is famous for its jade and turquoise. 
Petroleum, too, is found, but in what quantity is as yet unproved. It has 
all the agricultural products of temperate and subtropical regions: wheat, 
barley, millet and rice; hemp and ramie, silk, cotton, and wool; a thousand 
varieties of citrus fruits, and all the hardier fruits of northern climes. It is 
also the largest reservoir in the world of cheap, skillful, patient, industrious 
labor. 

Its mineral wealth is scarcely touched and its methods of agriculture and 
manufacture are of the most primitive kind. Except in some of the coast 
cities or along the great Yangtze River, that is to say, in places where for 
many years past the influence of the West has been felt, the toiling multi- 
tudes live under mediaeval conditions. The craftsman is still a manu- 
facturer in the original sense of that term, for he makes by hand. The 
apprentice lives with his master and works in his master’s cottage, and 
master, journeyman and apprentice are bound together by the gild. 

Steam and electricity are all but unknown. There are but 6,000 miles of 
railway in a region larger than continental United States. The wheelbarrow 
and the cart with caravans of camels and mules transport the fragrant teas, 
the aromatic drugs, the rich fabrics of the cottage loom, and the fragile 
products of the potter’s wheel over mountain, plain and desert. 

It is not surprising that the eyes of the commercial world should be turned 
to this land and people and the possibilities of wealth in the development 
of the resources of the one and the training of the other to the use of power- 
driven machinery as a substitute for the artistic skill of the hand. 

It was John Stuart Mill, I believe, who said: “It is doubtful whether the 
invention of machinery has ever lightened the day’s toil of a single human 
being’. That may be a true saying, but machinery has multiplied the 
product of that toil and cheapened for man the food and clothing which his 
body demands. Some will see in the modernization of China only the triumph 
of commerce over art, of cheap ugliness over costly beauty. But, for good 
or ill, the process has begun and will go on whether we like it or not. The 
world will do well if it shall succeed in saving a little beauty from the rug- 
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maker’s loom, the potter’s wheel, the furnace of the cloisonné shop and the 
jade-cutter’s lathe. 

The remarkable book under review outlines a mammoth scheme for the 
transformation of China. This is to be accomplished by a combination of 
capitalism and state socialism. All the important industries of the country 
are to be taken over by the Government which will borrow from foreign 
financiers the capital needed for so vast an enterprise. It is the grandiose 
character of the scheme that first impresses one upon reading the work, and 
on closing the volume one still feels that the plans proposed are those of a 
dreamer rather than of a practical statesman. 

Dr. Sun tells us in his Preface how he came to formulate these plans: 

As soon as the armistice was declared in the recent World War, I 
began to take up the study of the International Development of China 
and to form programs accordingly. I was prompted to do so by the 
desire to contribute my humble part in the realization of world peace. 
China. . . is now a prey to militaristic and capitalistic powers,— 
a greater bone of contention than the Balkan Peninsula. Unless the 
Chinese question can be settled peacefully, another world war greater 
and more terrible than the one just past will be inevitable. In order 
to solve the Chinese question I suggest that the vast resources of China 
be developed internationally under a socialistic scheme, for the good of 
the world in general and the Chinese people in particular. It is my 
hope that as a result of this, the present sphere of influence can be 
abolished, the international commercial war can be done away with, 
the internecine capitalistic competition can be got rid of, and, last but 
not least, the class struggle between capital and labor can be avoided. 
Thus the root of war will be forever exterminated so far as China is 


concerned. 


Dr. Sun appears to be under the impression that the control of various 
industries by the belligerent governments during the World War which was 
instrumental in producing munitions and other supplies for the armies in 
enormous quantities and with great rapidity demonstrated the advantage 
of such national operation of manufacturing plants and that a second in- 
dustrial revolution is at hand. The first was the introduction of power- 
driven machinery. ‘This second industrial revolution”, he says, “will 
increase the productive power of man many times more than the first one”. 
He thinks that cooperation is to take the place of competition and that 
China is to begin both the first and the second industrial revolution at the 
same time. 

His vast scheme proposes to take advantage of the supposed desire of 
Western nations to make China a dumping ground for their surplus prod- 
ucts. A development of China’s vast resources will create an unlimited 
market for the whole world and “utilize the greater part, if not all of the 
billion of dollars worth of war industries soon to be turned into peace 


industries”’. 
The plan proposed looks first towards an improvement of communications. 
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He maps out a hundred thousand miles of railways, a million miles of roads 
and the extension of the canals of China, which already cover some 225,000 
miles. Telegraphs, too, are to be extended and radio stations constructed. 
But a hundred thousand miles of railway, alone, if built at the cost of those 
constructed in China under government control, would call for several bil- 
lions of dollars. Dr. Sun makes a grave charge against the bankers who 
negotiated certain railway agreements in 1911 with the Chinese Government 
that they obtained the contracts by bribery. Upon what evidence does 
he base such a charge? To these same bankers he appeals for the capital 
needed in his various projects. He suggests as a model contract for the 
financing and construction of the railways that which some years ago he was 
instrumental in negotiating for a line from Canton to Chungking. The 
line was never built. Examination of the contract which is published in the 
Appendix does not make clear in what particulars it is superior to other 
contracts for similar work, for the details were left to another agreement 
which was to have been negotiated subsequently, but was never drawn up. 

There can be no doubt as to the importance to China of additional rail 
communication, and the time no doubt will come when a hundred thousand 
miles of railways will be found in operation there. It remains for experts, 
however, to determine whether the routes that he has selected are the best. 

Connected with Dr. Sun’s proposed railway system are certain new ports 
and cities that he desires to create. A great Northern Port according to 
this plan is to be constructed in the Gulf of Chihli. This will be made at a 
point between the mouth of the Hai Ho and the port of Chingwantao. There 
is no harbor there at present. There is no city there. The place lies be- 
tween the mouths of the Tsing Ho and Luan Ho. By the diversion of the 
water from these two rivers he proposes to create a deep seaport, from which 
a system of railways is to radiate over north China, Mongolia and Man- 
churia. 

When one remembers that the Chinese Government has already spent 
many millions under the advice and direction of European experts in dredg- 
ing the Taku Bar, straightening the Hai Ho and making it possible for 
steamers to go alongside the wharves at Tientsin, as they now do, and that 
Tientsin, a city of 800,000 inhabitants is but a short distance from the pro- 
posed new port, one cannot but doubt the wisdom of the layman who pro- 
poses to spend other millions on such a utopian project as that just described. 
The wisdom is the more to be questioned when it is realized that the port 
of Chingwantao, the coal port of the region and the winter port of Tientsin 
is but a few miles to the north. The Chinese Government, moreover, has 
already spent many millions creating a port at Hulutao at the head of the 
Gulf of Chihli. One who is not an expert wonders why a system of railways 
to spread over Mongolia and Manchuria should not radiate from this new 
port. 

Dr. Sun proposes also to create a great Eastern Port on the bay of Hang- 
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chow near Chapoo. This port is to take the place of Shanghai, where the 
shipping facilities are recognized as inadequate. ‘From every point of 
view’’, says Dr. Sun, ‘‘Shanghai is doomed”’. He means that it can never 
become a great port. Hence he proposes to build an entirely new city on 
Hangchow Bay. The land for the proposed new city will cost, so he thinks, 
about $76,000,000. But the payment need not be made in full at the begin- 
ning. The state can reserve the land and prevent its sale to others, leaving 
it in the possession of present owners until required and then paying the 
owners at present prices. In this locality an ideal city would be built, where 
ocean going steamers would be able to go alongside the dock. 

It is true that the Chinese Government has spent many millions already 
in efforts to improve the approach to Shanghai, but this need not be wholly 
lost; Dr. Sun has a scheme for improving Shanghai also, notwithstanding 
its possible rivalry with the new port. 

Canton, too, is to be made over into a Great Southern Port. We are told 
by Dr. Sun that the British authorities at Hongkong “have been doing their 
utmost to hinder every move to restore Canton as a seaport and try to nip 
every scheme in the bud.” 

Another ideal city is to be created at the mouth of the Poyang Lake on the 
Yangtze River. It is to be “an entirely new city built on new ground, part 
of which will be reclaimed from the shallow side of the lake’’. 

Great improvements are projected, too, at the junction of the Han and 
Yangtze Rivers where there are now the three cities; Hankow, Hanyang and 
Wuchang, a vast metropolis already claiming about a million inhabitants. 
Tunnels and bridges are to be constructed here under and over the Yangtze 
and the Han. 

The plan embraces also a model city to be built in Manchuria ‘southwest 
of the junction of the Nonni and Songari Rivers” which it is proposed to 
make the centre both of railway and inland water communication. Four 
second class seaports and nine of the third class are to be built as well as 
fifteen smaller fishing harbors. 

When one notes that the Great Northern Port is to be built close to 
Tientsin and is to serve the same region, that the Great Eastern Port is to 
replace Shanghai and the Great Southern Port is intended to make unnec- 
essary the present practice of transshipping cargo at Hongkong, and when 
it is remembered that the existing ports are largely under foreign domination, 
one cannot help the suspicion that there is more in the scheme than appears 
on the surface, that there is in fact a desire to lessen the value of foreign 
investments and create rival ports that will be free from alien domination. 

But the great enterprises already mentioned do not exhaust the scheme. 
Dr. Sun proposes also to have the Government reclaim unoccupied lands, 
promote a vast colonization plan for Mongolia, erect a chain of grain eleva- 
tors to provide storage for surplus food, improve the cultivation of tea, the 
production of cotton and silk, develop the mineral resources of the country, 
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introduce a great building programme to supply a million houses a year of 
model character and establish furniture factories which will equip these 
homes properly. Even the printing industry is to be taken under super- 
vision, so that the people may have intellectual as well as material food. 

Most of the improvements mentioned by Dr. Sun are of course needed; 
any one of them might be undertaken as a practicable enterprise, but the 
reader is overwhelmed by the magnitude of a scheme which seriously pro- 
poses the creation of an international organization to finance such a compre- 
hensive programme as that outlined in this volume. The proposals were 
submitted to certain friends by Dr. Sun for comment. Among them was 
the late Dr. Reinsch, then American Minister in Peking, who wrote to the 
author as follows: “If you will permit a suggestion, I would be inclined 
to reduce your admirable programme to one which would be in closer 
keeping with the limits of the world’s resources in capital.” 

The work was written before China had defaulted in the payments due 
on foreign obligations. As matters are at present, it would be difficult to 
arrange a loan of any amount with the Government of China, which is de- 
prived of its revenues by disobedient satraps who consume the resources of 
the country in civil strife. Nevertheless the modernization of China will 
go on, slowly, it is true, while the country is torn by dissension, but more 
rapidly when the good sense of the Chinese people shall have reasserted it- 
self. It is unlikely, however, that the development will proceed along the 
lines of Dr. Sun’s socialistic scheme. To the reviewer he seems to fail to 
reckon with human nature and with the power of vested interests and 
ancient custom. It is perhaps to this that Dr. Reinsch referred in the letter 
mentioned above which is published in the Appendix to the volume: 

In thinking of all these developments, I believe that we should always 
give thought to the fact that we are not dealing with a new country but 
with one in which social arrangements are exceedingly intricate and in 
which a long-tested system of agricultural and industrial organization 
exists. It is to my mind most important that the transition to new 
methods of industry and labor should not be sudden but that the old 
abilities and values should be gradually transmuted. 


E. T. 
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